STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

ORDER WQ 2001 - 06 .

In the Matter of the Review
on its Own Motion of

- Waste Discharge Requirements for the
Avon Refinery, Order No. 00-011, as amended by
: Order No. 00-056 [NPDES Permit No. CA0004961],
and for the Rodeo Refinery, Order No. 00-015 [NPDES Permit No CA0005053],
~ Issued by the -
Cahforma Regional Water Quality Control Boa:rd
San Francisco Bay Region

SWRCB/OCC FILES A-1283, A-1283(a)-(e), A-1289, A-1289(a)-(e)

BY THE BOARD:

In this order the State Water Resources Control Board (State Water Board or

Board) remands two industrial National Pollutant Discharge Elimination System (NPDES)

permits to the San Francisco Bay Regional Water Quality Control Board (Regional Water Board)
for revisions. The Regional Water Board reissued these permits in Order Noe. 00-011 and
00-015 to ToscoCorporation (Tosco) for its Avon and Rodeo petroleﬁm reﬁneﬁes, respectively.

- Order No. 00-011, issued in February ZOOQ, regulates the discharge of pollutants
from the Avoh reﬁriefy to Suisun Bay. In June 2000, the Regional Water Board in Order 00-056-
amended portions of the AVOn permit that address the discharge of dioxin and furan compoonds.

The Avon refinery is now owned by Ultramar Inc. (Ultramar) and has been renamed the Golden

Eagle reﬁnery Order No. 00-015, issued in March 2000 regulates the dlscha;rge of efﬂuent

from the Rodeo refinery to San Pablo Bay.
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.Both Suisun and San Pablq Bays are on the Cleaﬁ Water. A\cﬁt Section 303(d)"
impaired waters list. Thé impairing pollutants are, with one exception, toxic pollutants.” They
include copper, nickél, selenium, mercury, dioxin and furan compounds, chlordané, DDT?
dieldrin, and dioxin-like PCBs.

_ Rlaissuance of the permits was highly controversia_l due largely to the receiving
“waters’ impairéd status. In issuing the permits the Regional Water Board became émbroiléd ina
| nationwide debate over how to propgrly regulate the discharge of an impaiiring pollutant to a
Section 303(d)?listed water before a TMDL is developed for the pollutant. A TMDL, or total
mdximum daily lload, is a water quality control strategy designed to addr‘gss the impairment énd
to bring th_e water body into compliance with water quality standards.* Permit issuance after a
Watér body is listed but before a Tl\@L is done is referred to as “interim permitting .” A second, -
and eqﬁally thorny, issue faced by the Regional Water Board was the appropriate mén,nerlin
which to regulate the discharge of dioxin and furan compounds from the Avoﬁ refinery.

The Regional Watef Board reissued the two permits after an extensive public
process that included significant involvement from the Regional 9 Office of the Environmental
Protection Agency (EPA).S To address .interim'permitting, the Regional Water Board adopted

ten-year compliance schedules for the impairing pdllutan-ts, exchiding dioxin and furan

' 33U.S.C. Sec. 1313(d).
? See 1998 California 303(d) List and TMDL Priority Schedule.
-_The bays.are also listed-as -impaired by-exotic-species:: - - —- - -t o= o= - oo o o

* See 40 C.F.R. Sec. 130. 2(h). “A TMDL isa wntten quantitative plan and analysis for attalmng and mamtalnmg
water quality standards in all seasons for a specific waterbody and pollutant,”

% See EPA’ Region 9 comment letters, dated July 22, 1999, November 12, 1999, and February 1, 2000 (Regmnal
Water Board Administrative Record (AR) for Order No. 00-011, Vol. I, Att. 4A) and June 19, 2000 (Reglonal
Water Board AR for Order No. 00-056, Vol. I, Att. 2B)
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: compounds..6 The permits include interim, eoncentration-based limits for these pollutants,” as
well ae interim performance-based mass efﬂﬁenf liﬁlitS' for copper, ?ickel, ﬁlercury and
seleniull.rn.8

The pefnﬁts elso contain findings regarding ﬁnal lir'nits‘ for the impairing :

| pollutants.” The final effluent limits 'Will be based on a TMDL for the pollutant._Ifnene is
available, the alternative final limits for non-bioaccumulative pollutants' will be criteria applied
end-of-pipe limits. For bioaccumulative pollutants, tﬁe alternative final limits will be “no net |
loading . “No net loading” rﬁeans that the act_ual pollutént loading has to be offset by reducing
an equivalent pollutant load elsewher_e in the watershed." |

The Regional Water Board’s approach to regulation of dioxin and furan
compounds dlscharged from the Golden Eagle refinery dlffered from this general approach i in
two respects. The compliance schedule was twelve years 1nstead of ten 2and the interim limits
were concentration-based, enly, for five dioxin and furan compounds.®

The Regional Water Board’s permit actions prompted ten petitions for review by

this Board. Tosco, Western States Petroleum Association (WSPA), Bay Area Dischargers

8 See Order No. 00-011, Finding 57; Order No. 00-015, Finding 47.

7 See Order No. 00-011, Finding 5 6 and Effluent Limitations B. 8; Order No. 00-015, Finding 46 and Efﬂuent
Limitations B.8. .

8 Ibid.
? See fn. 6, supra.

' Bioaccumulative pollutants are “those substances taken up by an organism from its surrounding medium through’
gill membranes, epithelial tissue, or from food and subsequently concentrated and retained in the body of the

organism.”~ Policy for Implementation of Toxics Standards for Inland Surface Watets, Enclosed Bays, and Estuaries ™ ~

of California (2000), App. 1.

"' The Board recognizes that Ultramar does not object to the alternative final limits finding.

2 See Order No. 00-056, Findings 18 & 19; Order No. 00-011, Finding 57, as amended.

¥ See Order No. 00-056, Fihdings 20-29; Order No. 00-011, Finding 56 and Effluent Limitations B.8, as amended.
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Association (BADA), Contra'Costa Council, Central Contra Cosfa Sanitary District (District)
and, jointly, WaterKeepers Northern California and C_émmunities for a Better Environment
(WaterKee_pers) sought review qf the Avon permit. | Tosco, WSPA, Contra Costa Council, and
WaterKeep_efs requested review of the Rodeo permit.* WaterKeepers also‘petit.ion'ed_ for review
of the Avon permit amendments. The latper petition was treated as a sﬁpplement to
WaterKeeperé’ originél petiﬁon for review of the Avon permit.”

| On .September 7 and 8, 200‘0 the State Wafer Board held an evidentiary hearing |
on the petitions. The hearing focused.pvrimérily on issueé related to interim permitting and the
regulation of dioxin ana furan compounds. N

One week priqr to the September hearing Tosco sold the Avon refinery to |

Ultramar. At Ultramar’s request; the Board held an additional half-day of évidentiary hearing on

November 15, 2000. This hearing was limited to the receipt of evidence by Ultramar on aerial

emissions of dioxin and furan compounds from the Golden Eagle refinery. Notably, at that time |

Ultramar requested that the Board uphold the Golden Eagle permit without remand or
modification. | |

T he Board has reviewed the record before the Regional Water Board and the
additional evidence introduced at the State Water Board. - Based oﬂ this review, the Board
concludes that the permits should be remanded to the Regional Water Board for reconsideration
and revisions, as appropriate. The primary reason for this conclusion is that the Board has

addressed many of the issues raised in the petitions in the Board’s Policy for Implementation of

* Tosco and WSPA also petitioned for a Stay of Order Nos. 00-011 and 00-015. By letter dated June 2, 2000,
Edward C. Anton, Acting Executive Director for the Board, notified petitioners that the stay requests were
dismissed. '

13 WaterKeepers also petitioned for a Stay of Order No. 00-056. In lieu of acting on the stay request, the Board
decided to hold an evidentiary hearing and to decide the petitions on the merits. This order disposes of the
underlying petitions.
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Toxics Standards for Inland Surface Waters, Enclosc\ad Bays, and Estuaries of California (2000)
(Implementation Pol_icy'/ or Policy). This Policy became effective after Order Nos. 00-011 and
06-015 were adopted.

Speciﬁéally, this order directs the Regional Water Board to reconsider and revise
portions of the Rodeo p‘ermit and, if requested by Ultramar, the Golden Eagle permit that
address:

e the consideration of dilution in the selection of impairing pbllutants requiring

effluent limitatioﬁs
} e the alternative final limits for impairing poltutants
) tﬁe interim, performance-based mass limits for copper, mercury and nickel -
o cffluent limitations for pollutants not detected in the effluent, and
¢ waste minimization plans.
This order also remands the Golden E_égle permit'to the Regional Water Board to revise the
12-year schedule to comply with water Quality standards for dioscin and furan conipounds.
Although the Board remands the permits to the Regional Water Board, the Board commends the
Regional Water Board for the conscientious, thorough, and professiona.ll work by staff and board
members in developing and issuing the two penﬁits.

I. BACKGROUND

This order begins with an overview of the legal framework for the two refinery

permits. The overview covers the NPDES permit prdgram, toxics control, Section 303(d), and

interim permitting.

1
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~A. NPDES Permit Program
The Federal Water Pollution Control Act, commonly referred to as the Clean Water

Act,' was enactéd in 1972. Tt established the NPDESipermit program.”” Under this ﬁrogram, it
is illegal to Ldiséharge pollutants from a point source™® to surface waters without an NPDES
permit.'g' Either EPA or states with EPA-approved programs are authotized to issue pgmiits.
California has an approved prdgrém.

Permits must include technology-based effluent limitations, as well as any more
stringent limits neceésary. to meet water quality standards.* Water .quality standards, as deﬁned. '
in Clean Water Act Séction 303(c),” .consist of the beneficial uses of a water body and criteria to .
protect those uses.? The crit_é'n'a can b_é either narrative or numeric.f3 A typical narrative |
criterioﬁ,'for éxample, pfohjbits “the discharge of toxic pollutants in toxic amounts.” Numeric
criteria establish pollutant concentrations or levels in wét¢r that protect beﬁeﬁciai uses. An
| example of a numeric saltwater criterion for copper to protect aquatic life is 3.1 micrograms per
liter (ug/l) as a niqnthly average.

I

1

16 33U.8.C. Sec. 1251 et seq.
7 See id. Sec. 1342.

B A “point source” is “any discernible, confined and discrete conveyance”, such as a pipe, ditch, channel, tunnel,
conduit, or well. Id. Sec. 1362(14).

¥ See id. Secs. 1311, 1342.
2 See ibid.

1 33 U.8.C. Sec. 1313(c).

2 EPA regulations define water quality standards to also include an antidegradation policy. See 40 CFR. Sec.
131.6. - '

2 See 40 C.F.R: Sec. 131.3(b) (“[C]riteria are elements of State water quality standards, expressed as constituent
concentrations, levels, or narrative statements, representing a quality of water that supports a particular use.”)
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The states are primarily responsible for the adof)tioh of water quality standards,
élthough EPA has oversight_ and promulgation authority, as well.* In C_aiifornia water quality
sfandards al;e found in statewide and regiohal water quality control plans.* Water quality control
plans contain beneficial u’sé designéftibns, water quality obj ecti\}es to protect those uses, and a
program to implement the objectives.” Water quality objectives are the ,state 'equivaient of
federal criteria under Clean Water Act Section 303(c).”

Permit limitatiqns implementing water quality standards are called water quality-
based: effluent limitations. In 1989 EPA amended its regulations to specify miniﬁum consistent
procedures that states must follow for developing water quality-based effluent limitations.? The
regulations, which are found in 40 C.F.R. Section 122.44(d), clarified that permits must limit any
pollutant that is §r may be discharged at a level that causes, has the reasonébie potential to cauée,
or contribute to an excursion above any water quality standard, including narrative criteria. The
analysis to determine what pollutants must have permit limits is commonly called the
“reasonable potential analysis.” ’

The regulations also established minimum consistent procedures that the states must
use in developing effluent limits to attain narrative water quality standards.”” Under these

procedures the states can use one of three' methods to develop effluent limitations interpreting

narrative criteria. The options entail using: (1) a proposed state criterion or an explicit state

#* See 33 U.S.C. Sec. 1313(c).

% Id. Sec. 13050().

#7 Compare Wat. Code Sec. 13050(h) with 40 C.F.R. Sec. 131.3(b).

% 40 CF.R. Sec. 122.44(d), 54 Fed. Reg. 23868-23899 (June 2, 1989) ).
¥ See 40 C.F.R. Sec. 122.44(d)(1)(vi).
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policy or regulatibn interpreting its nar;ative criteribn, supplemented with other réiaVant
informaﬁon; (2) EPA’s Section 304(a)3° criteria guidahce, aabplemented where necessary by .
other relevant.i‘nfpnnatioﬁ; or .(3) an indicator parameter _fpr the pollutant of concern.’’ These
' optians were intended to provide a regulatory basis for developing Water..qualit}?-based effluent
' li_mitation's as an idte_rim measure until-a numeric criteridn for the pollu‘tant of concern was .
available. |

In Cahforma NPDES permits are issued by the Regional. Water Quahty Control
Boards and, in some cases, thlS Board 3 State statutory authority for the NPDES penmt program
1_s found in Chapter 5.5, Division 2 of the Water Code. Chapter 5.5’s provisions must be read to .
' e.:nsuae' cbnéistancy with the Clean Water Act requirementa for state permit pra gram._s.34 The
permits must “apply and ensure compliance with” all applicable provisions of the Clean Watef
Acf and “with any more stringent effluent standards or limitations necessary to implement water
duality control plans.”” In addition, permits must be issued and administered in accordance with
the applicable EPA pemdit regulatioas.“_ Tile provisions of Chapt(er 5.5 prevail over other Water
Code provisions to the extent of aay inconsistency.” | |

11

W

*0 33 U.S.C. Sec. 1314(a).

3! See fn. 27, suprd.

32 See 54 Fed. Reg. at 23876. ' \

* See Wat. Code Sec. 13377. I — e

* Id. Sec. 13372.

% Id. Sec. 13377. _

% Cal. Code Regs., tit. 23, Sec. 2235.2.
37 Wat. Code 13372.
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B. Toxics Control , - .
| In 1986 the Regional Water Board amended its water quality control plén ( 1'986

Basin Plén) to add water quality obj ectives ftzr selected toxic pollutants in s_ui‘face Wateré. The
obj ccti\./e:s are fouﬂd .in Tables ITI-2A and I-2B of the 1986 Basin Plan. The pollﬁtants include
mercury, nickel, and, for freshwater, éopper. |

In 1987 Congress amended the Clean Water Act to spéCiﬁ'cally address toxics -
control.*® The amendments, in Clean Water Act Section 303(c)(2)(B),” required th_é states to -
édopt numeric cn'teria. for specific toxic poliutanfs. These includéd all toxic ppllutants listed
ﬁnder Section 307 (r;l)(-l)40 of the Act for which criteria _gﬁidance had been pﬁblishe‘d under
Section 304(a),.41 the dischargé"or presénce of whicix could be gxpected to interfefe with
designated uses. The pollutants listed under Section 307(a)(1) are célled priority toxic
pbllutants. T hey number 126.* |

In 1991 the 4Board adopted two statewide plans to comply with the 1987 Clean Water
Act rcqui'renient for numeric toxic criteria. The plans? entitled the Inland Surface Waters Plan
and the Enclosed Bays and Estuaries.Plan, contained water quality objectives for most priority
toxic pollutants. | |

In 1992 EPA promulgated the National Toxics Rule, establishing_ numeric toxic
pollutant criteria for 14 states that had not yet fully complied with Section 303(c)(2)(B).” The

'NTR covered California for abélit 40 pollutants that were not included in‘the 1991 statewide

* See Water Quality Act of 1987, Pub. L. 100-4 (Feb. 4, 1987).

% 33 US.C. Sec. 1313()(QB)._ - : R L RO —

“ Id. Sec. 1317(a)(1).

" 1. Sec, 1314(a).

“ See 40 C.F.R. Part 423, App. A.

*# 40 CF.R. Sec. 131.36, 57 Fed. Reg. 60848-60923 (Dec. 22, 1992),
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plans. In addition, the NTR applied freshwater, selenium criteria to selected waters in the state,
including San Francisco Bay.*

In 1993 tﬂe State Water Boz;rd amended thel 1991 stateWide plans to include water.
quality obj ecﬁves for the remaining pﬂority-pollutaﬁts not covered in the initial plans. The
following }.Ie.ar, however, the Board rescinded both plans in rééponse to an adverse l;uling in
litigation filed against the Board.* As a con'sequence, the only numeric cﬁteria for priorify '
pollutanté that applied statewide were the limited num_ber in the NTR that applied to Califqmia.

To fill in the gap created by the litigatioﬂ, EPA proposed priority toxic poilutanf |
'crifefia for California in 1997, supplementing the applicable NTR criteria.” The Board,
concurrently, cir&:/uléted a draft water quality control.policy to imp.lement the proposed Cailiforﬁia
'rule. . |

Several months after the Regionzll Water Board adopted Orders No. 00-011 and
00-015, EPA promﬁlgated the California Toxics Rule (CTR)® in final férm. The CTR
promulgated “around” the water quality objectives in Tables III-2A and HI—ZB of the Regional
I | |
1 |

1

* See 40 C.F.R. Sec. 131.36(d)(10).

e I it - —

“6 See Water Quality Control Cases, Judicial Council Coordination Proceeding No. JC2610, Sacramento County
Superior Court. The Board rescinded the plans, as amended.

¥ See 62 Fed. Reg. 42160-42208 (Aug. 5, 1997). ¢
* See 40 C.F.R. Sec. 131.38, 65 Fed. Reg. 31682-31719 (May 18, 2000).

10.
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Water Board’s 1986 Basin Plan.® Thus, the CTR criteria do not apply to Waters subject to these
-objectives, and the obj ectives were left intact. More recently, EPA appreved basin plan
amendments adopted by the Regronal Water Board in 1995 (1995 Basin Plan) ‘The 1995 Basm
Plan changed the headrngs of Tables II-2A and III-2B to Tables 3-3 and 3-4, respect1vely, but
d1d not change the actual obj ectrves

This Board adopted the Implementation Policy in March 2000. The quicy was.
| approved by the Ofﬁce of Administrative Law en April 28 and beeame fully effective with -
respect to the CTR criteria on May 18, 2000, the effective date of the CTR® The
Implementation Policy, in general, applies to the impiementation of water quality standards for
NTR and CTR criteria and priority pollutant objectives for inland surface waters and enclosed
bays and estuaries.” In general, the Policy supersedes water quality control pian provisions.to.
the extent that they address implementation of toxie pol(lutant standards.”” The Policy addresses
many of the issues raised in.the current petitions. In particular, the Pohcy cdyers the selection of
pollutants requiring effluent limitations v(the reasonable potential analysis), effluent limitation

calculation, mixing Zones, and TMDL-based compliance schedules.

C. Section 303(d)

In addition to providing the basis for deriving effluent limitationé, water Quality
standards also provide the foundation for identifying impaired waters. Clean Water Act Section
303 (d)53 requires that the states 1dent1fy and estabhsh a-priority ranking for all waters for which

e

technology-based effluent 11m1tat10ns are not stringent enough to attain and maintain water

% See Cal. Code Regs., tit. 23, Sec. 2914.
3 Policy, Introduction, p. 1.

2 Id at 2.

3 33U.8.C. Sec. 1313(d).

11.

® See id. Sec.131.38(b)(1), fn. b. to Table S



quality standards. The states rﬁust then establish .TMJDLs for the pollutants causing impairrﬁent.
A TMDL is a written, quantitative plan and analysis for attaining and maintaining .s‘tandards.s-4 It
includes wasteload allocations or WI_,As.55 assigned to pdint sources, load allocai:iorllss6 for |
nonpoint sources®” and othef elements designed to achieve water quality standards. Once a
TMDL is dev_eléped for a\pollutant, efﬂueht limitatioﬁs n NPDES permits must be consisfe’nt
with the wasteload allocations in the TMDL.* |

. Over 500 water bodiés in California are currently listed as impaired by one or more
pollutants.” More than 1470 pollutants have been idenﬁﬁed as the causé. Due to the substantial
workload invoived in developing TMDLs for all listed waters, the state’s schedule for
completing Fhe_fn extends to 2013.

San Francisco Ba\y has been listed as impaired for metals for several years. For fhe
1998 Section 303(d) list, the Regional Water Board clarified that the épeciﬁc pollutants of
concern are copper, nickel, mercury, and selenium. For San Pablo and Suisun Bays, the
Regionél Water Boérd also added diazinon and polychlorinated biphenyls (PCBs) as.impairing

pollutants. In November 1998, EPA partially approved and parti.ally disapproved the state’s

- See fn. 4, supra.

A “wasteload allocation” is the porfion of the TMDL’s pollutant load that is allocated to a point source for which
an NPDES permit is required. 40 C.F.R. Sec. 130.2(g).

% A “load allocation” is the portion of the TMDL’s pollutant load that is allocated to a nonpoint source,

background, atmospheric deposition, ground water, or a storm water source for which an NPDES permit is not
required. Jd. Sec. 130.2(f). '

57 “Noilpoint sources”, in general, are pollutant sources that do not meet the definition of a point source. See fn. 17,
supra. Nonpoint source pollution typically results from land runoff, drainage, seepage, precipitation, and
atmospheric deposition.

%% 40 C.F.R. Sec. 122.44(d)(1)(vii)(B).
* See fn. 2, supra.

12.



EPA added dioxin and furan compounds, chlordane, DDT, and dieldrin as impairing

list.®

pollutants for San Pablo and Suisun Bays. All of these pollutants, with the exception of dioxin
and furan cqmpoﬁnds other than 2, 3, 7, 8-tetrachloro-dibenzo-p-dioxin (2, 3, 7, 8-T;3DD), are
priority toxic pollutants. | |

The Regional Water Board is scheduled to complete TMDLs for both bays forl
mercury in 2003, diazinon in 2005, copper and PCBs in 2008, and nickel and selenium in 2010.
EPA Region 9 is expected to complete a TMDL for dioxin and furan compounds sometime

Within the next 13 years.

D. Interim i’e_rmitting

NPDES permits are issued fqr a five-year term.' As noted aBove, the schedules for
TMDL development sometimes stretch well into the future. Mény permits authorizing discharge
to impaired water bodies have to be reissued before the necessary TMDLs are done. Permit
reissuance under these circumstances can be problematic because if a Water body is _impairéd, the .'
water may not be able to assimilate more of the impairing pollutant. If this is the case, effluent
limitations for the pollutant may be based solely on the applicable cﬁteﬁon or objective with no
ailowance for dilution. Hence, they may be extremely stringent. Ultimately, when the TMDL is
done, the stringent limitations may become unnecessary because nonpoint source controls may

provide assimilative capacity for the point source discharges.” This may be especially true in

% 63 Fed. Reg. 59556-59557 (Nov. 4, 1998) (notice of availability of proposed EPA decision, partially approving
and partially disapproving the state’s list). By letter dated May 12, 1999, EPA transmitted to the state the final 1998

Section 303(d) list for California, . ~ S - _ A

51 See 33 U.S.C. Sec: 1342(b)(1)(B).
52 BEPA’s TMDL regulations recognize this possibility. They state that “[f]or waterbodies impaired by both point
and nonpoint sources, wasteload allocations may reflect anticipated or expected reductions of pollutants from other

sources if those anticipated or expected reductions are supported by reasonable assurance that they will occur.” 40
C.F.R. Sec. 130.2(g).

13.
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cases Where nonpoint pollutant sources are thé primary contributors and point sources. are
insi_gniﬁcaﬁt. |
Thefe is currently no nationwide EPA guidance on interim permitting. In Aﬁgust
1999 EPA pfoposed TMDL regulations thét included an interim permitting offset requirement.
'ﬁnder the proposal, new and significantly expanding dischargers would havc;, to obtéin 'offsets-of
their new or increased loadings of impairing pollutants pending TMDL development. When the
TMDL regulations were adopted in final form in July 2000, however, EPA had dropped the
concépt of mass offsets.** Insteéd, EPA cc;ncludedl. that its 'existing permit regulatioﬁs adequately '
address interim permitting. | |
o EPA based this conclusion on two.regulations in particula;r, Sections 122.4(i) and
122.44(d)(1)(vii).® Under the former, no pefmit can be issued to 2 new source of anew |
discha;fger if the discharge will cause or contribute £0 a water quality standards violation. Under ‘
tﬁe latter, water quality—baseld efﬂuent. limitations must ensure that “[t]he level of Water’quality Ito
: be achieved by limifs on point sources . . . is derivéd from, and complies with-all applicab'le
water quality standards.” .For guidance on déveloping watef quality—based limits_, EPA cited its
“Technical Support Document for WaterlQuélilty-lBased Toxics Control” (TSD) (1991)% and the
Water Quality Guidance for the Great Lakes System.”
EPA also stated that it intended to provide further guidance on perrﬁitting discharges

o
* to impaired waters in the absence of a TMDL.® An EPA workgroup was established in

8 See 64 Fed. Reg. 46058-46089 (Aug. 23, 1999).
—— ——*-See 65 Fed-Reg: 43586 at 4363843644 (July 13; 2000): S e
% See id. at 43641.
% EPA/505/2-90-001. .
5 Ibid. The Great Lakes Guidance is in 40 C.F.R. Part 132.
% 65 Fed, Reg, at 43643,

14.



June 2000 to develop natienal guidanee on this topic,* and a .rough vdraft was circulated in
August 2000.7 Te date, the draft guidance has not been finalized.

| : In the meantime, EPA Region 9 had also developed draft guidance on interim
pennitting.ﬂ The Golden Eztgle and Rodeo reﬁnery_permits were .eonsistent with the draft
guidance. The Region 9 draft recommends that, in the absence ot‘ a TMDL, final Wetet quality-
based effluent limits for bioaccumulative or persistent pollutants be no net loading and for other
| pollutants, the criterion applied end-of-pipe. In addition, the draft provi(‘ies:thet if state law |
allows 'time schedules in permits, permits may include interim limits regulating both the mass
ahd concentratio_n Qf impaiﬁng Jpo'llutants. The interim concentratt_ion limits are perfofmance-
hased, reflecting best available technology. The mass limits are based on current loading.

The EPA Reglon 9 draft guidance has also not been finalized. When the EPA
Workgroup was estabhshed in June 2000, the Regional Ofﬁces were requested to forego further _
work on regional pohc1es pending development of national guidance.™
1 |
I
1
1

i

- ¥ See memorandum, dated June 2, 2000, from J. Charles Fox, EPA Assistant Administrator, to Office Directors,
Office of Water, et al., entitled “Call for EPA Workgroup to Develop National Guidance on NPDES Water Quality-
based Permitting for Dlscharges to Impaired Waters in Advance of a TMDL .”

o Draft EPA Guidance on Permitting for Impaired Waters Before TMDL Established, BNA Environment Report,
vol. 31, no. 36, 1985-1991 (Sept. 15, 2000).

"' EPA Region 9 Draft Guidance for Permitting Discharges into Impaired Waterbodies in Absence of a TMDL, ‘
http://www.epa.gov/region09/water/npdes/index html#draftenidance.
™ See fn. 68, supra. ' '

15.



L CONTENTIONS AND FINDINGS
In this d,iscussiori, the Board will first address issues relating to interim
perr'nitting F ollowmg this discussion, the Board will dlSCllSS other issues relevant to both
reﬁnery permits. Lastly, the Board will discuss issues spe01ﬁc to the Golden Eagle perrnlt
These include the classification of Suisun Bay as a marine water, the regulation of dioxin and
furan compounds discharged from the Golden Eagle refinery, and the deletion of an effluent
limitation credit for reclaimed water use. |

A. Interim Permlttmg Issues

In the text that follows, the Board dlSCllSSGSl three 1nter1m permitting issues. These
are: the- need to consider dilution in the reasonable potential analysis for impairing pollut_-ants;
the propriety of the alternative default limit findings for impairing pollutants; and't.he validity of

' interim,' performance-based mass limits for these pollutants. The Board concludes that the
Implementatlon Pohcy, together with existing law and regulations, adequately addresses these
issues. It is, therefore unnecessary to resort to the regional or nationw1de draft interim

permitting guidance to resolve the issues.
W/ |

1

1

1

1

7 This order does not address all of the issues raised by the petitioners. The Board finds that the issues that are not
addressed are insubstantial and not appropriate for State Water Board review. (See People v. Barry (1987) 194 Cal.
App 3d 158 [239 Cal. Rptr. 349]; Cal Code Regs., tit. 23, sec. 2052.). In particular, the Board declines to review
issues relating to the legality of compliance schedules under the Clean Water Act. The Board has already taken the |
position thit compliance schedules are authorized under the Clean Water Act. See Pohcy, Sec. 2.1.
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1. Consideraﬁon of Di_lutioﬁ. in the .Reasonall)le Potential Analysis
Contention: To.sco and.WSPA74 objectto a ﬁnding' in the Golden Eagle” and
Rodeo permits™ steting thet,' because the receiving Watei's are impﬁired, no dilution was used in
analyzing reasonable potential for the impairing polluta._nts.. Tosco and WSPA contend that fhe
Regional Watef Board violated Sectio_ﬁ 122".44(d)(1)(ii), Wthh states that in making a reasonable
potentiall' determinatiqn the p.ermitting' authority “shall use procedures which account for. . .
-where appropriate, the dilution of the effluent in the receiving water.” (Emphasis added.) Tesco
and WSPA?argue that the Regionél Water Board was reqﬁired to grant the reﬁnen'es a10:1
d11ut1on in analyzmg reasonable potential. They also contend that 1t is 1nappropr1ate to conclude,
based solely on a Section 303(d) listing, that a water body lacks as31m11at1ve capa01ty for the
impairing pollutant. |
Finding: The Boa;fd concludes that this issue has become moot due to the
adoption of the Policy. Under the Policy, dilution is not considered in a reasonable petehtial
analysis. The Board disagrees with Tosco and WSPA that the cited regulation required the |
Regional Water Board to factor in dilution for impairing pollutants. ‘The Board agrees that a

Section 303(d) listing alone is not a sufficient basis on which to conclude that a water body lacks

assimilative capacity for an impairing pollutant.

7 Since the original petitions were filed, Tosco sold the Avon reﬁnery to Ultramar and, consequently, dropped its
petition regarding the Avon permit. WSPA’s petitions cover both permits. This order refers to Tosco and WSPA
jointly, however, the Board recognizes that Tosco is now seeking review only of the Rodeo permit.

7 Order No. 00-011, finding 49. It reads in part:. “For p,olhz.tant&on the 303(d) list as impairing Suisun-Bay,-the-

USEPA has commented that there is o lack of assimilative capac1ty il the Teceiving water, and that it is
inappropriate to allow any dilution in projecting maximum receiving water concentrations of the 303(d)-listed
pollutants. This RP analysis evaluates both situations with and without a 10:1 dilution. Because the waterbody is
impaired, no dilution is used in the statlstlcal determination of RP for the 303(d)-listed pollutants.”

76 Order No. 00-015, finding 40. This finding contains wording identical to that in the Golden Eagle permit. See
fn. 74, supra.
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The Regional Water Board analyzed reasonable potentiallfor the impairing
pollutants using TSD procedures The Regional Water Board used a statistical approach to
determme a pollutant efﬂuent concentration. This value was then compared toa prehminary
effluent limitatlon that was calculated using a steady-state equation from the 1995 Basin Plan.”

. Although the equation factors in dilution, the Regional Water Board did not consider dilution for
the impairing..pollntants. The Regional Water Board found reasonahle potential for all the
impairing pollutants.” |

The procedures in the Implementation Policy now govern reasonable potential
analyses for priority pollutants. Under these procedures, dilution is not considered in the
analysis.” This is true whether the pollutant of concern isi impairing or not. Therefore, the issue
raised by 'I_‘osco and WSPA has become moot for permits regulating the discharge of priority
toxic pollutants that are adopted after the Policy’s effective date.® On remand of these permits,

~ the Board will direct the Regional Water Board to reconsider reasonable potential for the
- impairing pollutants, as provided in the Policy.

. The Board, nevertheless, disagrees that the Regional Water Board vras required to
consider dilution in assessing reasonable potential. Tosco and .WSI.’A contend that because the
1995 Basin Plan assumes a 10:1 dilution for deepwater' discharges, the Regional Water Board
had to factor in this dilution in deterrnining reasonable potential. The Regional Water Board’s
1995 Basin Plan, however, does not contain specific procedures for analyzing reasonable

potential. Rather, the 1995 Basin Plan appears to reduire effluent limitations for all pollutants of

7 See Order No. 00- 011, findings 51 & 52; Order No. 00-015, ﬁndmgs 42 & 43.
? See Policy, Sec. 1.3.

% The Policy became effectwe on Apnl 28, 2000 for priority pollutant objectives and NTR criteria and on May 18,
2000 for CTR criteria.
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" *"See 1995 Basin Plan at 4-14, (E) Selection of Parameters.
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concern unless a discharger. certifies that the pollutant is not present in the effluent.* The-
Regional Water Board’s inclusion of effluent limitations for impairing pollutants present in the
refinery discharges was, therefore, consistent with the 1995 Basin Plan. | |

| In any even_t, Section 122.44(d5(1)(ii) did not mandate that the Regional Water
Board consider dilution in determining reasonable potential for impairing pollutants. The
regulation directed the Regional Water Board to consider dilution “Where approi)riate.”
D'etermining whether dilution is “appropriate” entails two analyses, the first legal and the second
factual. Legally, dilution may be considered if allowed under the state’s water quality
standards.® Factually, dilution may be considered if the receiving waters actually have the
capacity to d11ute the effluent to levels below the applicable water quahty objective or criteria. If
dilution is allowed, water quahty standards must be met at the edge of the authorized m1x1ng
zone.” If both effluent and receiving water pollutant concentrations exceed the applicable
_obj ective or criteria, it is mathematically impossible for the appli‘cable' criteﬁa or objective to be’
met at the edge of the mixing zone." |

_ If a permit writer mechanicaliy assumes a dilution ratio in a case where the

 receiving waters do not have assimilative capacity for a pollutant, the permit writer may not limit

the pollutant. As a result, the pollutant may be discharged in an amount that can cause, or

contribute to, an actual water quality standards violation. This result conflicts with the Clean

* See 40 CF.R. Sec. 131.13; Water Quality Standards Handbook (2d ed. 1993) (EPA-823-B-002) p. 5-1.

¥ TSD at 70. See also 65 Fed. Reg. at 43641-43642 (“[Ulse of valid verifiable ambient background values is
imperative to technicaily sound effluent characterization and analysis of the need for water quality-based effluent
limits, ”)

)
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Water Act requirement that permits include limitations where necessary to achieve water quality
standards.* It also violates California law requiring that the state issue NPDES permits that
apply and ensure compliance Withvthe Clean Water Act®

- The Bbard agrees with Tosco, WSPA, and other petitioners, fhat a 303(d)-listing
alone is not a sufficient basis oﬁ which to conclude that éWater necessarily lacks assimilative
capacity for an 'impairing p_ollutant. The listing its_elf is only silggestive; it is not determinative.
Listihg decisions are made based on “all existing and readily available water quality-related data
and information.”*® That informaﬁon ‘may nofc rebresent ‘water quality conditions throughout the
.entire water body. .It .may not reflect seasonal variations. In additi;)n, moré recent site-specific
ambient data® may Be avaﬂable since fhe origi_nal listing. In assessing reasonable potential and
developing effluent limitatiqns, the Regional Water Board must revie;N the available émbient
data and base its determinations on this data. |

2. Altefnate Final Limits Finding .

Contention: Tosco, WSPA, BADA, antra Costa Council and the District bbject '
to a finding in the refinery permits that, if TMDLs are not adopted by 2010, the Regional Watet
Board will impose alten.lati_ve. final limits fof impairing pollutarits.88 These limits will be no net
loading for bioaccumulative pollutants and the water quality objectives aﬁplied end-of-pipe for
nonbioaccumulative polhitants. One or more of theée betitioners obj eét to the finding on the

"

8 See 33 U.S.C. Secs. 1311, 1342; 40 C.F.R. Sec. 122.44(d).
8 See Wat. Gode-~Sec.~1-3~3‘/*7‘;-€a‘fr€ode*R'egs:,‘titTZ?:,’se‘c.“2235‘.2.‘ S s e T
% 40 CFR. Sec. 130.7(b)(5). '

¥ The term “ambient data,” as used in this Order, refers to water quality-related data, including water column,
biological and sediment data.

% See fin. 6, supra.
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gfounds, among others, that the éltemative final limits are not required by the Cléan Water Acf,
violate the Califémia Environmental Quality Act® and the rulemaking part of the Administrative
i Procedure Act (APA), violate the 1995 Basin Plén’s-aliowaﬁce of iO:l dilution for deepwatér |
disc'hargers,”.subVert thé TMDL process, and are techniéally and economipélly infeasible.

| Finding: The Board finds it uhnecessary tb address all of petitioﬁers’ objections |
because thé Board concludes that the alte‘1°nafive final limitations ﬁndings are_inappropriéte. This
order directs the Regional Water Board to célculate final éfﬂuént limitations for the impairing : ,
z poll_ufants following the Implementation Policy’s procedures, using appfopriate sife-speciﬁc
data, if available. If the dischargers cannot comply with these limits, the Regional Water BOa;d‘.
is directe(i to develbp appropriate complianc.e schedules based on TMDL development for the
pollutant. Thé permit findings should state that final water quality-based effluent limitations will
be based on the wasteload allocaﬁons in the TMDL.

The Regional Water Board, after finding reasonable potential for all of the
impairing péllutan‘ps, did not calculate final limits. Instead, the Re'gional' Water Bbard
establisﬁed ten-year compliance schedules (except for dioxins and furans) based on the
aﬂticipated completion of a TMDL for the impairihg pollutant. | In findings, the Regional Water
Board stated thatA final limitations v;/ill be based on the wasteload allocation in the TMDL or, if
none is available, on o net loading fof bioaccumul;'cltive impairing pollutants or the objective or

criterion applied end-of-pipe for non-bioaccumulative impairing pollutants. The record indicates

% Pub. Resources Code Sec. 21000 et seq.
*® Gov. Code Sec. 11340 et seq.
?!See 1995 Basin Plan at 4-11 through 4-12.
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that EPA Reglon 9 told the Regional Water Board that they would Ob_] ect to the permits if they
did not include the alternative final limits ﬁndmgs =
| The Regional Water Board correctly points out that the alternative final limits
findings are, in fact, only. ﬁndings They are not brndmg on ﬁmlre Regional Water Boards. In
addition, EPA Region 9 concurred in the permits.

Nevertheless, the Board concludes that the alternative final limits ﬁridingé are
inappropriate for several reasons, First, the ﬁndinge presume ‘that the receiving waters lack -
assimilative capacity for the pollutants identified as impairing on the Section.303(d) list. This
may or may not be true. As discussed above, the fact alone thatja water body is listed nncler
Section 303(d) as impaired for a particular pollutant is an insufficient basis on which to decide
that the water body lacks assimilative capacity for the pollutant. "l“he Board has reviewed data on
water column concentrations of impairing p_o‘llutants in Suisun_and San Pablo Bays. Based on
this very preliminary review, which is discussed in the following section of this Order, the Beard

- concludes that it is uncertain whether the receiving _waters are, in fact, impaired for copper. On a
pollutantispeeiﬁe basis, the Regional Water Board must similarly review the relevant effluent |
and ambient data and decide whether the water.boldy can assimilate more of the particular
pollutant.

| Secondly, the Board is concerned that the alternative default limits, if imposed,
may be technically infeasible and, ultimately, unnecessary. The llimits are very stringent, in
some casee below current detection levels. Tosco and WSPA introduced evidence at the hearing

————indicating- that—t—he—lnmts—fer -SOme] pell-ut nts-cannot-be-met-with-waste- minimization; potlution ————-— —

%2 Reporter’s Transcript (RT) of Board’s September 7, 2000 hearing (RT-9/7/00) at 172.
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prevention, or current technology.” In addition, Regional Water .Board repfesehta_tives have
indicated that the feﬁneri'es’ discharges of impairing pollﬁtants are insignificant and that, even if
the dischargers achieired “0” discharge, there'would be no demonstrable water quality effect.”*
 This is apparently due to the fact thét, for some pollutants, the impairments are caused primarily
by nonpoint soﬁrces, aerial deposition, or legacy sources. These types of pollﬁtion problems are
best addressed through the TMDL program. The TMDL prografn .consider‘s all pollutant sources
within a watershed and focuses on a watershed-wide 'Solution to the impairmént. Additionally, n |
a Ti\dDL, pollutant reductions can be equitably apportionéd among all sources, both poirit and
nonpoint. | |
| F'urther, Regiénal Water Board and EPA Region_9, _represéntativeé .have indicated -
that they do not expect the dischargérs to institute any structural cbntrols in order fo comply with
fhe potential alternative default limitations, in othef wbrds, that the alternative limits should not
be taken seriously.” In addition, Regibnal Water Board and EPA Region 9 representatives have
stated that_there isa hlgh likelihood that the T-MDLS slated for Suisun and San Pablo Bays will
be done on time.* | _ _ ' _
F inally, the Board beliéves that the Implementation Policy’é approach to TMDL-
based compliance scheaules is preferable. Under the Implementatiori Policy, effluent limitations
must be calculated for all f)riority pollutants for which there ié reasonable potential”” If a

discharger cannot comply with the limits, the Policy authorizes compliance schedules under

* See Exh. 2 to Testimony and Additional Supporting Evidence of Tosco and WSPA, dated August 18, 2000.

-QLSee;“e:g:RT—-Q/"/‘/O0,“pp‘.“l€’2,“133,“144,‘1‘8‘6‘;‘ Regional Water Board AR for Ordet No. 00-011, Vol. I, A#t.2C,
pp. 30, 121, ' .

? See, c.g., RT-9/7/00, p.135; Regional Water Board AR for Order No. 00-015, Vol. I, Att. 2C, p. 24.
% See RT-9/7/00, pp. 131, 134-135; Regional Water Board AR for Order No. 00-015, Vol. I, Att. 2C, pp. 27-28.
*7 Policy, Sec. 1.4.
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ceftain circumstances.”® In particu_la;, for Section 303 (d)-listed waters, if a discharger canmot
feasibly coxﬁply With aCTR cﬁterion of an efﬂuenf limitation based on the criterion, and the |
discharger has made appropriaté commitments to SuppOrt and expedite TMDL develoﬁment, the
Policyallows a TMDL-based compliance schedule.” This schedule can exténd up to 15 years
from the Policy’s effective date_ to allow ﬁrﬁe to develop and adopt a TMDL and accompanyirig
wasteload allocations.'® |

. Ifthe comp.lian‘ce schedul.e ‘exte'nds beyond the permit term, the Policy requifes
that the permit include findings explaining why a final limit is ﬁot included in the pgrinit. In
addition, the f.indings. must express the Regional Wéter Qualify Control Board"s.. intent to include
in a later permit revision “the final water quaiity-based effluent limitation as an enforcéablp
limitation- (based either on the CTR criterioﬂ directly Lm&mgw%%
“as TMDL . . . development) (emphasis a.ldded).””1 Thus, under the.Policy a final alternative
default limit is not required in é TMDL-based compliance schedule.

The Board does not construe the Clean Water Act as mandating the alternative
final lirﬁits. The Clean Watér Act éuthorizes compliéncé schedules for water quality standards
that are adopted or revised after July 1, 1977.1? A TMDL, as explained previously, is a
quantitative plan to attain and maintain water'qﬁality staﬁdafds for an impairing pollutant. A
TMDL, thus, is ‘deﬁved from, and complies with’ the applicable water quality standard. A

water quality-baéed effluent limitation that is consistent with the waste load allocations in a

% Id., Sec. 2.

* Id., Sec. 2.1.1.
1 74, Sec. 2.1.
' 14, Sec. 2.2.1. _
"% See In the Matter of Star-Kist Caribe, Inc., 3 E.A.D. 172 (NPDES Appeal No. 88-5)(April 16, 1990).
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TMDL likewise is derived from and complies with the stav:ndard.103 The Board .conclu.des
therefore that a compliance schedule that leatls to compliance with a water quahty standard :
through TMDL development satlsﬁes apphcable legal requlrements and that an alternatlve
default limitation is unnecessary.

The Board, accordingly, directs the Regional Water Board to calculate efﬂuent
-limitations for the impairing pollutants in accordance with the Implementation Policy.and based
on any available 31te -specific data. If the dischargers are unable to corr1p1y with these hrmts the
Reglonal Water Board should 1nclude approprlate compllance schedules based on TMDL
development in the permits. Penmt ﬁndlngs need only reflect that final water quality—based
effluent lhnitations for these pollutants will be derived from wasteload allocations in the
applicable TMDL.

3. Interim, Performance-based Mass Lirnits

Contention: All of the petitioners, except WaterKeepers, object to one or more
_of the interim, performance-based mass efﬂuent limitations for copper, mercury, nickel, antl '
selenium and their related permit ﬁncllings.104 Several petitioners contend that the Clean Water
Act does not authorize this type of limits. BADA vand the District also argue, among other
contentions, that the Regional Water Board violated the APA’S rulemaldné orovisions, Water
I |

1

'% 40 C.F.R. Sec. 122.44(d)(1)(vii)(A).
14 See fn. 7, supra.
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Code Section 13241," the 1995 Basin Plan, and the Board’s Pollutant Policy Document for the
San FranciscovBay/Sacramento;San Joaquin DeltaiEstuary (1990) (Polltitant'Poliey Docnment)
in imposing the limits. Various petitioners maintain that the performance-based mass limits will
inhibit g_rowthland_ development. In addition,_ Tosco and WSPA contend that the Regional Water
Board improperly calculated the mass limits for copper, mercury and nickel.

'Finding: The State Water Board concludes that interim,'pe,rformance;‘based mass
~ limits for a pollutant under a oompliance schedule to achieve the applicable water quality
standard for the pollutant are authonzed under the Clean Water Act and state law The limits
imposed in this case do not violate the APA, Water Code Section 13241, the 1995 Basin Plan, or
the Pollutant Policy Document. Th_ere is no evidence in the record indicating that the refineries’
mass lirnits have .any impact on grthh or development. To address the industi'y’s concema
about the potential impact of future clean fuels requirements on treatinent plant performance, the
Regional Water Board can include a reonener clause in the perrnits.

- The Board agrees that, in general, peri’ormance-based mass limits sllould be
calculated using statistical proeedures other than those used by the Regional Water Board in this

case. If, on remand of these permits, the Regional Water Board adopts ¢ompliance schedules

1% This section hsts factors that a Regional Water Quality Control Board must consider in estabhshmg water quahty
objectives. These factors are:

“(a) Past, present and probable future beneficial uses of water.

(b) Environmental charactens’acs of the hydrographic unit under consideration, including the quality of
water available thereto.

————(c)"Water-quality- conditlons*tha‘rcouldieasonablyrbe achieved-through th'e‘coordmated controlofall”~ ~ =
factors which affect water quality in the area. .

(d) Economic cons1derat10ns.
(¢) The need for developing housing within the region.

(f) The need to develop and use recycled water.”
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with interim mass limits, the Regional Water Board should use other Sfatisti(:al methods to

-~

calculate the mass limits.

The interim, performance-based mass limits in this case-are premised on the

assumption that the receiving waters cannot assimilate more copper, mercury, selenium, or

nickel. The Board’s preliminary review of ambient water column data for Suisun and San Pablo

‘Bays in the vicinity of the refinery diScharge_s supports this conclusion for nickel and mercury.

N
There is insufficient data in the Board’s record to evaluate assimilative capacity for copper and

" selenium.

a. Legal Validity

Interim, performance-based m.ass pollutant limits under a schedule to comply with
water quality' standards for the pollutant are clearly authorized undéf the Clean Watér Act. The
Clean Water Act requires water quality—baséd cfﬂueﬁt limitations when the discharge ofa
pollutarit has the reasbnable potential to cause or_contribufe to a water quality standards

violation.!%

A permit can require immediate compliance with water quality-based limits or
compliance at some future date, if a compliance schedule is authorized. - Authorization of a

compliance schedule is discretionairy. If a compliance schedule is allowed, it is entirely

* appropriate for the permit to include interim, performance-based mass limits to preserve the

status quo and prevent further water quality degradation until the water quality standard is

achieved. The federal regulations require that.compliance schedules include interim

1% See background discussion in L.A. of this order.
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1re>('1uirementsl,.-“’v7 .-Tile. federal regulations also generally require that effluent ﬁmitations be
express/ed in terms of mass.'®

- Likewise, state law authorizes interim, perfogmancel—based mass linﬁt)s ina
c.ompliénce schedule. The Regional Water Boards have broad authority to include in pérnﬁits
those effluent limitations deemed neéessary to implement water quality sténdards, i)roteét
beneficial uses, -6; preVent nuisance.‘” More specifically, the Policy' réquires interim numeric
limits in .a compliance schedule exceeding one year.® The lirﬁits must be based on current
treatment facility performance or on existing permit 1imitatio‘ns,- Whichevér is more stﬁngent.“‘
I addition, thé Policy instructs the Regional Water Qu’élity Control P;gards, when eStabiishing N
compliance schedules, to consider whether fo limit the mass load}ng of bioaccumulative
impairing pollutants to rép_re_sentative, currént levéls pending TMDL development.“i

In the feﬁnery permits, the dischargers are allowed to discharge copper, mercury,

nickel énd selenium at concentrations above the applicable objective or criterion applied
I
"
///
/1
"

1

97 See 40 C.F.R. Sec. 122.47(a)(3).
'%® Seeid. Sec. 12245().

1% See Wat. Code Secs. 13260, 13377.
"% Policy, Sec. 2.2.1.

" Ibid.

"2 Id. Sec. 2.1.1.
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end—o'f-l.oipe.113 The permits assume that the receiVing waters lack assimilative capacity for these
pollutants. If this assumption is correct, then ﬁny increasé in the pollﬁtant mass discharged to
‘Suisun and San Pablo Bays can further degrade water quality. Interim, performanc.e-basec.l mass
limits under these circumstances are a reasonable step topreserve the status quo until final water
quélity—based effluent ljmitations' can be established for these pollutants that are conSistént with the
wasteload allocations in the TMDLs.

BADA contends that the Clean Water Act precludes the Regional Water Boa:rd
from including water quality- based efﬂuent 11m1tat10ns for these pollutants before TMDLs are
~done. The interim limits, however, are not Water quality-based, but rather performance-based.
In any event, this iﬁterpretation of the Clean Water Actis inconsistent with EPA’s, and the Board
has previously rejected this reading of the Act1

BADA and others alsol contend that the Regional Water Board violated the APA’s
rlﬂemaking provisions in imposing the interim limits. These provisions do‘nof apply to
individual pemu'tting actions."” Rather, in each permit action the Regional Water Board applies
existing law to the facts specific to the discharge. Whether interim, performance-based mass
limité are appropriate in .any given permit depends on the facts.

BADA argﬁes that the Regional Water Board failed to comply with Water Code
Section 13241 in adoptirig the interim limits. Water Code Section 13241 speciﬁes several

factors that a Regional Wafer Board must consider in developing water quality objectives."® The -

'* Compare Order Nos. 00-011 & OO 015, Effluent Limitations B.8, with the cH-teHa#ebjeetwes-hsted-m—"[‘ables—l

e —ad-2, -mfra of this Order: T

"' See In the Matter of the Petition of Las Vzrgenes Municipal Water Dzstrzct et al., Order WQ 98-11, State Water
Board, at page 11.

'3 See Gov. Code Sec. 11352(b).
16 See fi. 105, supra.
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State Water Board has prevjously concluded that the sec.tion does not al\aply to interim,
performance-based mass permit limits."” . |

BADA further contends that the Reglonal Water Board Vlolated the 1995 Basin
Plan BADA mamtalns that the 1995 Basm Plan allows alternate limits based on miass rather
.than concentratlon only 1f the discharger requests mass limits; The 1995 Basin Plan specifies
certain circurnstances under which a discharger can request altemate\ljiniirs from,these speciﬁed
in the plan for certaiu toxic and conventional poilutants 1is The provision is not a liruitation en'
the Regional Water Board’s: ability to impose appropnate mass limits. Further BADA’
1nterpretat10n of the 1995 Basin Plan conflicts w1th the federal requlrement that perm1ts mclude
mass limits, whether requested by the discharger or not.

BADA also maintains that the interim mass limits violate the Pollufant Policy
Document. BADA asserts that the Pollutant Policy Document requires ‘rhat the regulation of
‘mass emissions of rrlercury, selenium and copper be based on a watershed, ra’;her than an
individual discharge, basis. The Poilutant Policy Document requires that the Regional Water -
Quality Control Boards for the Central Valley and San Francisco Bay regions develep a mass
emission strategy to regulate copper, mercury, and selenium.119 It does not, and cannot lae read
tlo,' preclude regulation of mass emissions from individual discharges pending developnaent of the
strategy, The Clean Water Act dictates that permits include effluent limitations necessary to |

implement applicable water quality standards. The mass limits, although performance-based, are

" See In the Matter of the Petition of Citizens for a Better Environment, et al., Order WQ 90 5, State Water Board,
pp. 79-80.

"% See 1995 Basin Plan at 4-8 through 4-9.

1% See Pollutant Policy Document, Sec. 4.3.
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intended to prevent further degradation in a water body that is 'aséumed to be impaiféd; In
addition, federal regulations redui.re that -efﬁuent limitations be exprgssed in terms of mass.

b. Attainability and Impacts on Growth and Development

'. Both refinery per;ﬁits include interim, ﬁerfonnahce-based mass 1inﬁts fc/);‘ cdpper,

mercury, nickel and seleﬁium. There is no evidence in the rec;qrd that either reﬁnery will have
difficulty meetiné these limits. Ultramar did not object to the limits. Toséo objected but-
currently compliés With the limits. Further, a Re'g_ioﬁal Water Board repres_'entativé t.estiﬂed that,
based on a feview of effluent data covering the last three 'years, Tosco would not have violated
the mass limits during that entire time period.'®

Tosco has expressed concern that it may b¢ unable to "c'omply in the futu;ré with
the interim mass limits dﬁe to -upcoming: clean fue.ls requirements or other unspeciﬁ_ed refinery -
modifications that méy be undertaken in the future. This concern may be addressed with an
appropriate reopener clause in the permit. If the pen.nittee. demonstrates fhat increases in mass
emissions will result from future clean fuéls requirements; for eiample, and that these increases
cannot be reduced or avoided through pollutant minimization or other means, then the Regional
Water Board can recoﬁéider the interim mass limits. |

The record is also devoid of any evidence that the interim mass limits will inhibit
or preclude growth and development. The permits at issue .here are industrial permits. The
Board exbresses ﬁo opinion on tﬁe validity of interim mass limits in a permit regulating waste
discharge from a publicly-owned treatment works. |

J

120 RT-9/7/00, p. 132,
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¢. Method of Calculation

The Regional Water Board based the copper, mercury,. and nickel mass lirnits on
the 99.7™ percentlle value of'a 12-month moving average mass discharge of the pollutant. The -
selenium mass 11m1t 18 based on a 1994 settlement agreement between WSPA and the Reglonal
Board. |

- The Reglonal Water Board developed the mass limits for copper nickel, and
mercury us1ng an Excel spreadsheet ﬁinctlon that calculates the 99.7™ percentile of the 1nput data
set. Tosco and WSPA contend that this is not a normal statistical procedure and that it is - |
guaranteed to produce a limit that will be exceed'ed in the future. They reco‘mmen’_d'some other
‘statistical method that accounts for the efﬂuent’s historic variability.

The Board agrees. The Board has concluded that the- Regional Water Board, on
remand, must reconsider reasonable potential and calculate effluent limitations, as appropriate,
for the impairing pollutants. If, on remand, the Regional WaterlBoard concludes that mass limits
for the impairing pollutants are appropriate under a compliance schedule, the. lirnits shou]d be
calculated using other statistical rnethods. ’l"he Regional Water Board’s approach for these
permits can/pose problems if there is a small data set. In those circumstances, the 99.7"
percentile may be lower than the maximum observed value. Rather, the l{egional Water Board
should develop frequency distributions from available representative data and use those

- distributions to calculate effluent limitations, The Regional Water Board can select the

percentiles or number of standard deviations, based on b'alancing the risk of a violation with the

need-to.protect the-bays’ water-quality. - e -
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d. Preliminary Analysis of Ambient Data
As stated above, the interim, perfbnﬁancé_—based mass limits for copi)er, mercury;
nickel gnd selenium in thc; two refinery permits are prémiséd on the assumption tha’; fhe |
| rec.eiving waters are impaired fof thése pollﬁtants. The Bbard has condﬁcted a prelinﬁinary‘
réview oflimited water column data to assessvthe éssimilative capacity of .Suisun and San Pablo |
B;clys. for tile,se constituents. The Board Cdncludes from this curéory review that bay waters may
‘lack assimilative capgcify for nickel and mercury. There ié insufficient evidence in the State
Water Board’s record t§ asses_s' their as;siniiléti\}e capacity for copper_.and selehi_um._ The Board
stresses that its review is based on very limited data. Tt is for illustrative pqr_poée_s only, and the |
results are not binding 01; th¢ Regional Water Board. {'
The Board reviewed water cqumn data collected as part of the San Francisco Bay
Regional Monitqn'ng Program from 1996 through 1998 for copper, mercury, nickel and
selenium. For Suisun Bay, the Board reviewed data from the Pacheco Creek monitoring staﬁon .
and for San Pablo Bay, from the Davis Point monitoring station. These data are ;howﬁ in
Tables 1 and 2 of this Order. These data are all expressed as total concentratiéns, excep.'.t the
cqpi)er data, which are expressed as dissoh'red.. |
1
I

-
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Table 1
Suisun Bay, Pacheco Creek Monitoring Station, Water Column Concentrations for Copper, -
- Mercury, Nickel and Selenium (u g/l)

}

02/13/96 19 0.009 7.1 0.14
| 04/24/9 12 0.006 | 2.8 | 0.12
07722196 21 | ool | 53 0.16
01/28/97 - 2.3 | 00208 | 16.6 0.15
04/23/97 1.8 | 00199 | 9.9 0.25
08/05/97 15 | 00145 63 0.21
02/03/98 15 0.0121 6.0 0.21
04/15/98 1.3 0.0073 | 40 0.32
07/28/98 | 14 0.0237 11.9- : 0.22
Criteria/Objective | 3.1 0.025 11 5

: : Table 2
San Pablo Bay, Davis Point Momtonng Station, Water Column Concentrat1ons for Copper,
Mercury Nickel and Selenium (pug/l) ‘

02/12/96 19. 0.0130 . | -0.18
04/22/96 1.3 0.0250 8. 0.21
07/23/96 1.9 0.0100 | 015
01/27/97 | 23 _0.0344 B 018
0421797 | 1.6 | 0.0110 . 0.21
08/04/97 | 13 | 0.0189 . 0.29
02/02/98 | 1.8 | 00114 ‘ - 0.18
04/14/98 1.5 | 0.0900 - 0.51
| 07/27/98 1.5 0.0227 9.7 0.17
| Criteria/Objective 3.1 ~0.025 7.1 5

The Board has compared these water column data to the applicable numeric

criteria or objective for each pollutant. The permit ﬁndings state that Suisun and .San Pablo Bays

are marine waters.'” Amg_th&thlm_thmse,_thﬂmr_apphcab le saltwater objective for

2! Order No. 00-011, Finding 26-28; Order No. 00-015, Finding 23.
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nickel is 7.1 g/l as a 24-hour avéragem. and for mercury is 0.025 ug/l as a 4-day average,'” both
expressed és total concentfations. Thg 1995 Basin Plan doés ﬁot have saltwater objectives for
copperé therefofe, the CTR saltwater criteria aipply.' These are 4.8 pg/l, as an acute value, and 3.1
ng/l, asa chroﬁic valﬁe, for aquatic life pro.'tect_ion.124 These values are expressed as dissolved
concentrations.'” The 1995 B_asin Plan also does not have ééltwater selenium objectives. "The
NTR ﬁeshWater criteria apply to San Francisco Bay.'* The freshwater acute aquatié life
criterion is 20 pg/l, and the chronic criterion is 5 ng/l."” These criteria are expressed as-total
concentrationé. |

Our comparison indicates' that 'nickel and mercury wate_li column concentrations in
both bays exceed the lowest applicablelwatei' quality objective. ThlS means that bay Waters.may
not ﬁave the éapacity to dilute nickel e;.nd mercury efﬂu_ent concentrations aﬁove the appiicaﬁle
obj ecﬁve to levels meeﬁng the objective. In addition to water column concentrations, the
Section 303(d) listing for the bays indicates that mercury mass is a coﬁcem due to
| bioaccumulation in the food chain." Evidence of mercury bioaccumulation is relevant in
determining assimilative capacity, but this evidence is not in the‘ State Water Board’s record.

Dissolved copper water.column concentratioﬁs approach but db not exceed the

lowest applicable CTR criterion. The bays’ Section 303(d) listing indicates that sediment

' See 1995 Basin Plan, Table 3-3, p. 3-9.

1B Seeid: -

25 Id. fn. m to Table in paragraph (b)(1).
26 Id. fn. q to Table in paragraph (b)(1).
2 See 40 C.F.R. Sec. 131.38(b)(1).

128 See . 2, supra.
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enrichment may be a concern. Thus, bay waters may be unable to assimilate more copper mass;
howéver, evidence supporting this eonclusion is not in the Board’s record.

Selenium water column concentrations are Well belew the applicable NTR
criterion. The bays’ Section 363 (d) listing for selenium is based on bioaccumulation of this
pollutant in the food chain.'® Likewise, the NTR refers tov “high levelsv of bioaccumulation of
selenium in the” San Francisco Bay es’l:llary;130 Evidence of selenium bioaccumulation is relevant
in determining assimilative capacity, but this evidence is also not in the Board’s record. |

B. Other Issues _
1. Reasonable Potential for Pollutants Not Detected

Contention: The Regional Water Board found reasonable potential and included
efﬂuent limitations and monitoring requirements in both refinery permits for several pollutants
‘that were not detected in the effluent.”™ The existing efﬂuent limits.fo.r __these pellutants were
below levels that current analyfical techniques ce.n measure. The Regional Water Board
concluded that, because t_he actual loads of these pollutanfs were unknown and the chemicals
may have been used on-site, a reasonable potential finding was appropriate. Tosco and WSPA
object on the ground that the reasonable potential ﬁhdings were inadequate. N -

'Finding: The Board, in part, agrees. The Regional Water Board found

reasonable potential on this basis in both pennits for fourteen pollutants, inclhding aldﬁ;l, alpha-
BHC, chlordane, DDT, dieldrin, endrin, heptachlor, heptachlor epoxide, ﬁexachlorobenzene,
PAHs, pentachlorophenol; toxaphene, and PCBs (total). Four of these substances, chlordane,

DDT, dieldrin, and PCBs (total), have been identified on the Section 303(d) list as impairing

129 Ibid,
1% See 40 C.F.R. Sec. 131.36(d)(10)(ii) footnote.

1 See Order 00-011, finding 52 & Effluent Limitations B.7 & 8; Order 00-015, finding 43 & Effluent Limitations
B.7 &8. : :
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pollut.ants for Su.isun'and San Pablo Bays. Tosco contends that the company neither uses nor
| manufactures these chemicalsv, many of which are banned pesticides.

Under the Policy, if a pollufant was not detected iﬁ any effluent sélmples énd all
the reported detection limits for the ‘poilutant are equal to or greater than the most stringeﬁt
applicablevcriten'on or obj.ective and detected ambient baékgrc)und conqenfrations Qf the pollutant
are greater than the applicable ériterion or obj éctive, thé Regionél Water Board must develop
effluent limitations for that pollutant."? If, however, under these circuxﬁstances ambient =

\background concentrations of the pollufant are 1es§ fhan or equal to the criterion o; objective, the
- Regional Water Board must review other information to detcrmi_rie whether a limit is required."
If there is no additional information, an effluent liﬁlitation is inappropriate. |

Based on the Policy, the Board concludes that a finding of reasonable potential for
the ten non-impairing pollutants is inappropriate, absent any additional informatioﬁ indicating
the need fbr a limit. Tﬁs order directs the Regional Water Board to recoﬁsider reasonable
potential for the fourteen poiluténts as provided in the Policy.

- 2. MTBE | /

Contention: WaterKeepers contend that the reﬁnery pennits should prohibit the
discharge of methyl tertiary—bﬁtyl'—ether (MTBE). | .

Finding: When the Regional Water Board adopted Order Nos. 00-011 and
00-015, the Regional Water Board did not have sufﬁcient information to justify regulating the
discharge of MTBE. There was no effluent data for MTBE. In additionz -thefe is currently no

- applicable lumeric-criterion-or-objective;-criteria-guidance;-or other-appropriate protective- -~ - - -

B2 See Policy, Sec. 1.3.
'3 Ibid.
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numeric level for MTBE on which to make a reasonable potential detenninetion. The permits do

require effluent monitoring for MTBE."** When sufﬁcient.information is available, the R_egidﬁal
Water Board can reconsider reasonable potential for this poliutent.
| | 3. Waste Minimizaﬁon Plans

Contention: -Toscoi and WSPA obj ect te a permit provision inciuded in Order
Nos. 00-011 and'vQO-OIS that requires the‘ diechargefs to. develop and indplement a waste |
minimization pldn for reducing the use of generation of certain pollutants.”* The
pollutants include the impairing pollutants as well as the pollutants, discussed in Section B.1

above of this Order, Whjch were not detected in the effluent. The provision directs the discharger

'to implement the plan within 30 days of the Reg10nal Water Board executive officer’s approval

of it.”*¢ Tosco and WSPA contend that the prov1s1on is inconsistent with Water Code Section
.13263.3. .They alsQ argue that the proyision, as applied to pollutants not detected in the reﬁnery _
effluent, is arbitrary. | |

Finding: The Board codcludes that the provision, as written, is incpn_sistent with
Section 13263.3, and is inappfopﬁate for pollutants for which there is no reasonable potential.
As provided in Section B.1 above, the Regional Water Board must reconsider reasonable |
poteﬁtial for the pollutants not detected in the effluent in accordance with the Policj’s
provisions. ' |

Water Code Section 13263.3, enacted in 1999, places new emphasis on pollution

prevention as the first step in a hierarchy for reducing pollution and managing wastes. Under the

1% See Order 00-011, Table 1 of Self- Momtormg Program, Part B; Order 00-015, Table 2 of Self-Monitoring
Program, Part B.

% Order 00-011, finding 58 & Provision E.16; Order 00-015, ﬁndmg 49 & Provision F. 14,
136
Ibid.
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~ section the Board and the Regional Water Quality Control Boards cen require pollution
prevention plans from NPDES permittees and others if, among other grounds they conclude that
pollutlon preventlon is Inecessary to achieve a water quahty Ob_] ective. A pollutlon preventlon
. plan must contain specified information. ‘Once a pollution prevention plan is developed the
boards can require that the dlscharger co_mply with it, after providing an opporturﬁty for :
comment at a public proceeding.'’ Subéec_ti_on (k) of Section 13263.3 further provides that the
board “may not irielude a pollution prevention plan in any waste discharge requirements or-other
permit issued b_y’ > them.

| | “Pollution preventyion’.’ rlreans “any action that eauses a net reduction in the use or
generation of a hazardous substance .o.r other pellutant that is diseharged rn water and inciudes
any of the following”: input change, Qperatronal improvement, production process change, and
product reformulation.® “Waste minimization” in the reﬁnery permits is defined exaetly the
same." Therefore, the Board treats a waste minir_n'izat'ion plan the same as if it were labeled a
pellution prevention plan.

Tosco and WSPA contend that the r)ermrt previsions conflict with Section
1 3263.3(k)’s proscription against including'pollutio_n preve_nﬁon plans in permits. Tosco
contends that thjsv'prosc'ription was ineluded in 13263.3 to ensure that the contents of pollution

prevention plans are not subject to citizen suits under the Clean Water Act.

%7 Wat. Code Sec. 13263.3(e).
1% Jd. Sec. 13263.3(b)(1).
¥ See Order 00-011, Provision E.16; Order 00-015, Provision F.14.
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The permits require that the dischargers both prepare and irnplement waste

minimization plans.™® The Board concludes that the requlrement to prepare these plans does not -

conﬂlct with Section 13263.3. The requlrement to prepare a waste rmmmlzatlon plan does not

| 11terally 1ncorporate the contents of the plan in the perrmt A requirement to 1mplement the plan,

in effect, does, however; and the Boa:rd concludes that it is 1ncon51stent with the proscription. In
addition, the penmt provisions requmng the discharger to implement the plan within 30 days of

the executive officer’s approval of the plan is inconsistent with the process set out in

- Section 13263.3. Under subsection (e) of section 13263. 3 the boards can only requlre the

)

discharger to comply with the pollution preventlon plan “after providing an opportumty for
comment at a pubhc proceeding with regard to that plan.” | |

Fmally, Tosco and WSPA object to the permits because they require that the
dischargers develop waste minimization plans for the pollutants dmcussed in Section B.1 above
that have not been detected in the reﬁnery effluent. The Regional Water Board must reconsider
reasonable potential for these pollutants. If the Regional Water Board determines that there is no
reasonable potential for a particular pollutant, the associated effluent limitations, monitorihg

requirements, and waste minimization plan provisions must be revised accordingly.

C. Golden Eagle Issues

1. Status of Suisun Bay as a Marine Water
Contention: WaterKeepers contend that the Regional Water Board incorrectly.

used marine objectives to analyze reasonable potential for hexavalent chromium, lead and

cadmium discharged by the Golden Eagle refinery. - - L

10 This requirement was consistent with the Clean Water Enforcement and Pollutzon Prevention Act of 1999 (SB
7 09) Summary/Questions/Answers (Dec. 6, 1999), 1.9, available at h
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Finding: The Regionél Water Board acted correctly in deferrih’g d detemination
on the applicability of freshwater objectives for Suisun Bay until more monitoring data is
available. The Regional Water Board dec1ded that the Golden Eagle refinery’s discharge of
hexavalent chromium, lead and cadmium d1d not have the reasonable potentlal to cause or
contribute to violations of the marine objectives in Table 3-3 of the 1995 Basin Plan.”*' These
objectives apply to water bodies with a salinity greater. than 5 parts per thousand (ppt). Marine -
waters under the 1995 Basin Plan are waters with salinities greater than 5 ppt at. least 75 percent
of the time in a normal water year.'? Freshwaters are waters with salinities lewer than 5 ppt at
least 75 percent of the time in a normal water 3./e:11r.“‘3 Efﬂuent limitations for waters in between
| these two c\ategories are the lower of the marine or freshwater effluent limitations, based on |
ambient hardness.'* |

The followmg table compares the marine and freshwater objectives for cadm1um
chromium (V D). and lead.” The cadmium and lead obj ectlves are hardness dependent T he
cadmium and lead objectives Wwere calculated assuming a hardness of 50 mg/l. As is evident
from the table, the freshwéter obj ectives for these pollutants are more stringent than the marine
obj ectives.

W | | \
I
"

"

M1 See Order No. 00-011, finding 53.
2 1995 Basin Plan at 4-13.
“ Ibid. '
4 Ibid,
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Table 3

)

1995 Basin Plan Objectives for Cadmium, Chromium (VI) énd Lead

~ Table 3-4 (fresh water)

The prior permit for the Golden Eagle facility classiﬁed_ the receiving waters as

)

34 ng/l

- marine. In Order No. 00-011 the Regioﬁal Water Board found, after 'reviev{'ing Regional

Monitoﬁng Program, Department of Water.Re_sources, and Central Contra Costa Sanitary

District data, that Suisun Bay salinity Varies spatially and seasonally, but ’;:hat the trend is not

- clear."® To establish the long-temi salinity characteristics of Suisun Bay, Order No. 00-011

requires the discharger to monitor the salinity of the receiving water.'* The order further

provides that it may be reopened if future salinity data indicate that the receiving water is not

marine. "’

The Board has reviewed Regional Monitoring Program data from 1994 to 1998

for the Pacheco Creek Station in Suisun Bay. These data are shown below. For the Pacheco

Creek station, only 7 of 15 samples were above 5, even for samples taken during the summer.

The predominance of sampling during wet years, however, may have biased the result.

"

"

I

11/

Lk

5 Order No. 00-011, Findings 26-28,
S See id., Table 2 of Self-Monitoring Program, Part B.

“7 See id., Finding 28.’
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Pollutant Table 3-3 (salt water) |

, _ 4-day Avg. 1-Hr. Avgl | 4-Day Avg. 1-Hr. Avg.
Cadmium 9.3 ng/l 43 pg/l 0.65 png/l - - 1.80 pg/l
Chromium (VI) 50 pg/l 1100 pg/l 11 pg/l 16 ug/l
Lead 5.6 ug/l 140 pg/l 1.3 ug/l J
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_ Table 4 o
Salinity at the Davis Point and Pacheco Creek Monitoring Stations

_.Davis Point Pacheco Creek
02/07/94 4 | 185 | 12.6
04/26/94 5| 197 ] 8.6
| 08/22/94 6 225 | 128
02/13/95 7T 9 )
| 04/19/95 8 | 58 | ND
 08/21/95 9 | 154 | . 55
| 02/12/96 10 [~ 38 | D
04/22/96 | 11| 79 __ND
 07/23/96 12 | 193 | 62 s
01/27/97 | 13 0 0
04/21/97 | 14 | 165 7.2
08/04/97 | 15 |- 20 6.2
02/02/98 | 16 0.6 0
04/14/98 17 4.7 | 0
07/27/98 18 13.8 02
ND = Not detected *(ppt)

fhe Bbérd concurs with the Regional Water Boérd that the current data do not
clearly indicate how to classify Suisun Bay./ in terms of its salinity. There have not been any
“normal” water years lately."* Little salinity data is available in the record for normal water
yeafs. Thus, tﬁe Regidnal Water Board acted appropriately in requiring additional monitoring to
better define the salinity of Suisun Bay.

"

"

8 The Department of Water Resources has water year classification data on its Web s1te See
http://cdec.water.ca.gov/cgi-progs/iodir/wsihist.
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2. ,Regulaﬁon of Dioxin and Furan Compounds
WatefKeepers objects to Order No. 00-056, which amended portions of the -

Golden Eagle permit addressing the discharge of dioxin and furan compounds. Background

information on this topic is provided below, followed by a discussion of some of WaterKeepers’ :

speciﬁc objections.
| a. Background Information

(1) Description of Dioxin a_ﬁd Furan Compounds

Pbl_ychlorinat'ed dil?enzodioxins (dioxins) and polychloﬁnated dibe_nzo_furans |
(furans) are two classes of over 200 structurally similal_r ébmpounds. Of these, 2,3,7,8-TCDD is
~ considered té be the most toxic. An additional six dioxin and ten furan compounds, or |
congeners, are aiso sé‘id to exhibit “dioxinlike” toxicity. These chemicals are esséntially -
insoluble in water, very persistent and relatively immobile in_‘soils' and sediments. They are
primarily adsorbed onto particulaté and organic maftef, and they teﬁd to bio;clccmnulate in
bicévlogical tissues. | |

Dioxins and furans wére never intentionally produced. Rather, tilgy are primarily
formed.as unwanted Byproducts of comb‘ustion and during the manufacture and use of certain
- chlorinated chemicals. They are found throughout ;the world in practically all environmental -
media, incluc_iing air,_watcr, soils, and sediments. DioXins and furans entef the atmospﬁere
directly through aerial emissions and a;fe widely dispersed through a variety of physical and

biological processes, including erosion and runoff, volatilization from land or water, or

—____resuspension ofparticles. : : e e

/1

1
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The major route of human exposure to dioxins and furans is through the food |
chain. It is estimated that more than 95 percent of human exp.c.)sure is ﬁom food, pﬁmarily
meafs, eggs, and ﬁsh. qut compounds enter the food.chaiu threugh atrrlosph'erie deposition.

Die)rin and furan compounds are commonly found as co_n.lpI.ex.'mixtures when
detected in the ehvirenrnent and in biological tissues. Researeh’ers lhav_e, develope_d the coneept
of “toxicity equivalency factors” (TEFs) to evaluate the rél_ative risk of these mixtures. Trle
'reference c'ompound for assign'ment of TEFs is 2,3,7 ,8-TCDD. TEFs are used to convert the
concentration of any of the seventeen dloxm and furan compounds exhlbrtlng “d10x1n11ke” -
toxicity to an equivalent concentratlon 0f2,3,7,8-TCDD. The “toxicity equlvalence” (TEQ) of
the mixture is the sum of each of the seventeen congener concentratlons multlphed by its
respectlve TEF. The resultmg concentration is- expressed as if the mixture’s toxicity was due
entirely to 2,3,7, 8 TCDD. | |

Q) EPA Actions

Iu 1984 EPA pubiished a criteria guidance document under Clean Water Act

‘Section 304(a) for 2, 3 7,8-TCDD for human health protectlon %0 EPA later endorsed the TEF

* approach as the best interim approach for dealing with the rlsks assomated with d10x1n and furan
mixtures. Despite this fac‘t, EPA subsequently promulgated criteria in 1992 in the NTR for
2,3,7,8-TCDD only.”" In 1995 in the Great Lakes Guidance EPA promulgated criteria for

2,3,7,8-TCDD only but required the affected states and tribes to calculate a 2,3,7,8-TCDD TEQ

" In 1998 the World Health Organization (WHO) revised the previously established list of TEFs. This TEF
- scheme i is TEQDFP-WHO98. D refers to dioxins, F to furans, and P to dioxinlike compounds.

% See discussion in the CTR preamble, 65 Fed. Reg. at 31695-31696.
51 See 40 C.F.R. Sec. 131.36(b)(1).
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concentration in effluent when implementing human health ctiteria.
\ .

In calculating this .
concentration, the states and tribes must use the TEFs as well as congener-specific

bioaccumulation equivalency factors to convert the chemical concentrations of individual
congéners inti) a2,3,7,8-TCDD equivalent concantration.‘” |
| In 2000 EPA promulgated the CTR vvith criteria for _2,3,7,8-TCDD only.™
— : _
Although commenters requested that EPA promulgate criteria in the CTR for the other dioxin
and furan congeners, EPA d_eclined.’ EPA had initiated the third in a series of scientific
faasSessments of the risks of exposure to 2,3,7,S—TCDD and related compounds‘in 1991. EPA
| stated in the CTR preamble ihat when the 1991 dioxin reassessi_nent is completed, the agency
intends to revise the Section 304(a) criteria guidance and that, if necessaxy, EPA vvill amend the
CTR at that lime.‘” :
- Although EPA did not itself promulgate criteria for the dioxin and furan
compbunds, EPA expressed its expectatipn that the state would use the TEF scheme to regulate
* the discharge of dioxin and furan compounds if theii discharge has the reasonable potentia_l to
cause or contribute to violation ofa narrat_iv_e objective.””® In addition, as noted previously, EPA
added dioxin and furan compounds as impairing pollntants for Suisun and San Pablo Bays on the
state’s 1998 Section 303(d) list. |
| In June 2000 EPA publicly noticed the availability of draft dioxin reassessment

documents.”” One covers the TEF approach, and the other is an integrated summary and risk

12 Seeid. Part.132, App. F, Procedure 4.

e Bl Tables1 & 20— - — —— — - - oc T o o s T
154 See id. Sec. 131.38(b)(1).

'..‘5 ° See CTR preamble, 65 Fed. Reg. at 31695-31696.

1% Ibid.

57 See 65 Fed. Reg. 36898-36900 (June 12, 2000).
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characterization for 2,3,7,8-TCDD and related. compounds. The reasseésment recommends that
the TEF scheme be uséd to assign toxicity equivalence t:) complex mixtures of 2,3,7,8-TCDD
and related compounds for assessment and regulatory purposes. EPA has emphaéized, howev.er, |
that the agenéy “will not use the conclusions of the draft dioxin reassessment for regulatory
purposes until the science peer reviews are completed.”®® They are not yet coniplete. EPA has
also stated that it intends to r_elease a cross-media dioxin strategy, a national abtioﬁ plan, when
‘the reassessment is finalized.! |

3 Stafe Water Board Actions

The State Water Board uses the TEF scheme to r_egulate the _discharge of dioxin
and furan compounds to océan waters.'® The Board also used the TEF approach in tﬁe now-
rescinded 1991 statewide plané. In the Implementation Policy, the Board considered
.implemen'ting the CTR criteria fér 2,3,7,8-TCDD as TCDD equiValents. Instead,_the Board
decided to implement th¢ 2,3,7,8;TCDD cﬁteria and to require only.méMtoring for the remaining
' 1.6 dioxin and furan congeners.'' The reason for thls was that “[t]he congeners appear to be
ubiquitous, and the sources and control measufes are uncertain.”'” The monitoring data was
intended to assist. in developing a multi-media control strategy in the fu’curé.

(4) Regional Water Board Regulation

In 1993 the Regional Water Board adopted a permit in Order No. 93-068 fo; the

Golden Eagle facility that included an effluent limitation of 0.14 picograms per liter (pg/l) for

1% EPA Information Sheet 5, Dioxin: EPA Cross-Media Dioxin Strategy, hitp7/Www.epa.gov/ncealdioXim. html.
159 7.
Ibid.

' Water Quality Control Plan, Ocean Waters of California (State Water Board) (1997), Table B atp. 10 and
App. I at page 21. .

181 See Policy, Sec. 3, pp. 27-28 and Functional Equivalent Document for Policy (FED) (State Water Board)
(Jan. 31, 2000), V-117 through V-121. '

122 See FED, fn. 147, supra, p. V-121.
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2,3,7,8-TCDD equivalents.'® The limit was based on an obj ectiVe in the noW—rescinded

p

statewide Enclosed Bays and Estuaries Plan After the plan was 1nvahdated the Reg1ona1 Water
Board adopted Order No. 95 138, ratlfymg the 1993 efﬂuent 11m1tat10n as necessary to protect
beneﬁc1a1 uses. The Regional Water Board also adopted Order No. 95-151, requiring Tosco to
| cease and desist dlschargmg d10x1ns and furans in violation of its permit. The Reg10na1 Water
.Board later amended the cease and desrst order to extend the date for final comphance to July 1,
2000. | | ‘_ .
| In February 2000 the Regional Water Board adopted Order No. t)O-(_)l 1. Thi'e
permit retained the prior 2,3,7,8-TCDD equivalents effluent li‘mitatio_n as an in_te'rinr limit and
stated that ﬁnal limits Would be based on a TMDL or, =a1tematine1y, on no net loading.‘54_
Finally, ih June _2000 the Regional Water Board adopted Order No. OO.-056,
amending Order No.' 00-011 and resoinding Cease and Desist Order No. 95-151. Order
- No. 00-056 estabhshes a twelve-year schedule to comply with the final limits.'®® It includes an
interirn, performance-based concentration timit, using the TEF approach, for 5 dioxin and furan
congeners. ' These five are the only'con1pounds measured in the efﬂuent. The interim limit is
- 0.65 pg/l TCDD equivalents. It is based on the rnean plus three standard deviations, and it
represents the 99 g7m percentlle of data from Augtrst 1996 to] anuary 2000."”" Order No. 00-056

retained the ﬁndmgs on final and alternative final effluent 11m1tat10ns and clarified that the

alternative no net_)loading limit will apply to all 17 dioxin and furan congeners.'s®

13 Order No. 93-068, Effluent Limitations A.3.

18_OrderNo-00-011; Findings31-34-& Effluent Limitations B:8-

1% 'See Order No. 00- 056 Finding 18; Order No. 00- 011, Finding 56, as amended.
1 See Order No. 00- 056 Findings 20-29; Order No. 00-011, Effluent Limitations B.8, as amended.

'” Order No. 00-056, Finding 27.
18 See Order No. 00-011, Finding 57, as amended.
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(5) Tosco Résponse
At the Golden Eagle refinery treated prdcess wastewater~ffofn the wastewater
treatment plant cqmbines with other non-process streams inva two-mile long dischargF canal,
called the Cleén Canal. _The other waste streams include ret'lllrn. water frOrﬁ a 72-acr_e\,c'>ok_e pond,
storm wéter runoff, reject water from the faci_lity_’s- raw water treatrhént plant, and. othef
.miscel.laneous flows. Collectively, the discharge is called Wa.ste. E-001. Wastewater in the
| Cleaﬁ Canal is discharged to Suisun Bay through. a déep-water_. outfall;

‘ In the ea;‘ly 90’s Tosco identified its twd catalytic feforrﬁe; wasfe stréams as
potential sources of dioxins in Waste E-001. In 1993 Tosco insfélled a granular activated carbon
(GAC) treatment system at.thé No. 3 reformer. This system removed up to 99 percg‘nt of the
dioxins énd furans generatéd by the catalyst rege'neration. process. Conﬁol measures at the
Number 2 reformer were similarly successful. However, these improvements had no appreciable
impact on the concentration of dioxin and furan compounds in Waste E-001. .In 1996 Tosco took
measures to control solids resuspension in the Clean Canal. These measures, including installing
riprap to contr‘ol flow velocity and removing aerators, were successfiil in reducing concentrations
of dioxins and furans in Waste E-001 by 85 pércent. Since 1998 levels have dropped from a
rﬁaximur_n value of 13 pg/l to consistently less than 0.5 pg/l TCDD equivalents.

| In 1997 Tosco submitted the results of its dioxin source inv;estigaﬁon to the
Regional Water Boafd.‘é The réport concluded that stonﬁ water runoff and drainage frorﬁ the
coke pond account for'9_0 percent of the (iiokins and furans in the Clean Canal. Both.of these
s,QurcAesAdrainlar,ge‘surface.a:r.easbﬁtﬁeﬁolden_Eagle-reﬁnel:y,‘S6-and-72faeres—rcsp ectively;-and— —— ——

are likely impacted by aerial depoéition of dioxin and furan compoimds.

' See Dioxin Source Investigation Pursuant to CDO No. 95-151, Final Report (Tosco) (April 1, 1997).
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The Tosco report’s concl_uéions were consistent w1th the resulté of the Regional
Water Board’s c_ohcurrént storm water survey.'™ Thé Regional Water Board conducted sampling
of storm water runoff throughout the _San>Fr'ancis‘co Bay a:fea .during the wet weather season of
1995-1996. The results showed the wideépread presence of dioxins and furans in runoff. In
addition, there were no signiﬁcant differences between the profiles or concentr_ations of dioxins
and furans in rﬁnoff samﬁles frorh areas close to refineries and areas far away. Likewise, the
TEQ concentrations and congener profiles from Waste E;OOI matched fhose in storm water from
the Régéonal Water Board’s survey.

b. Issues

(1)' A_ntibacksliding |

Contention:v WaterKeepers contends that the interim limit of 0.65 pg/l TCDD '
equivalents illegally backslides from the prior iaenm't limit of 0.14 pg/l TCDD equivalents.
WaterKeepe;s maintains that the Cléan Water Act antibacksliding prohibition applies to iﬁterim
_limits, énd that a waételoa;i allocation and a TMDL are prerequisites to backsliding from water
quaﬁty—based effluent limitatioﬁs for impaiﬁng pollutants.

‘ Finding: The Board disagrees that Order No. 00—056.violates‘ the Clean Water
Act prohj‘bition against antibacksliding. The Board concludes that the prohibition does not apply
to interim limits in a compliance schedule. Further, the Board concludes that a wasteload
allocation and a TMDL are not preréquisites to backsliding from effluent limitations for
impairing pollutants.

‘ _For Awater_'quality:based efﬂue.nt‘l.imitatipns,»Clean» Water Act-Section-402(0)-—- -

prohibits reissuing or modifying a permit to include effluent limitations less stringent than “the

' See Regional Water Board AR for Order No. 00-056, Vol. II, Att. 5D. The rebort is entitled Survey of Storm
Water Runoff for Dioxins in the San Francisco Bay Area (Regional Water Board) (Feb. 1997).
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comparable effluent limitations in the previous permit;” unless certain. except_ions are met. There
are two sets of exce_ptioﬁs for water qu'ality—based limits — one in Clean Water Aci Section -
303.(d)(4) and the other 1n Section 402(0)(2). The exceptions in_ Section 303(d)(4) address both
waters in attainment and those not in atfainmenfc, i.e. waters on the Section 303 (d)ilist. For the
‘latter, Section 30.3 (d)(4) allows relaxation of ai water quality-based effluent iimitation only if the
existing 1iri1it isbased on a TMDL or other WLA and 01i1y if the cumulative effect of all revised
| limits assures attainment of watei ciuality standards or the designated use that is not being
attained is remoired. Even ifan antibacksliding exception applies, however, the new limit eannet
.“._result in a violation of a water quality standard”"”"

The Board finds that the antibackslidihg rule does not apply to the interim limit in
~ the Golden Eagle permit because that limit is not “comparable” to the prior lirilit. Rather, the
appropriaite comparison is betxifeen the final and.alter_native ﬁilal limits reflected in the findings
and the prior limit of 0.14 pg/l. The Golden Eagle permit findings state that tIie final limits will
be based either on a TMDL or on 1o net ‘loading.”z- .Both limits are water quality-based, as is the
prior limit. The interim limit is not; it is performance-based. The interi'm. limit is intended to
- preserve the status quo during the eompliance schedule term, rather than to implement the
applicable standard. |

In addition, if Section 402(0) is eonsti'ued to appiy to interim Iimiis, this
construction appeare to negate the state’s ability to allow compliance schedules with interim

Y

limits. Section 402(0) prohibits backsliding from a water quality-based effluent limitation if the

' 33 U.8.C. 1342(0)(3).
' Order No. 00-011, Finding 57.
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) lesé stringent limitation will result in a water quality standards violation.'”” EPA has interpreted
the Clean Water Act to authorize compliance schedules for water quality sfandérds adopted or |
revised after July 1, 1977. Corﬁpliance schedules are issued to grant é discharger time to comply -
~ witha wafe.r quality standard. In the intérim until the discharger achieves compliancé, the
discharger presumébly is in noncompliance. A cofnpliance schedﬁle’s int'erim' limits will
necessarily be less stringent than final limits implementing the standard. If th¢ interim limits
have to implement the sta:ndard, however, then the complianc¢ Schedule becomes meaniﬁgléss.

- The antibacksliding prohibition does apply to the final and altemative ﬁﬁal limits
addressed in the Golden Eagle peﬁnit’s findings. EI"A Région_ 9 'detérmined that these ﬁnal
limits comply with antibacksliding requiremen_ts.174 The Board concurs. Ll"he ﬁo net loading linﬁt
for 2,_3,7,8-TCDD is more stringent than the prior limit and, thﬁs, does not backslide. A limit
that implements or is consistent with the wasteload allocations in a TMDL complies with the
exception in Section 303(d)(4) for nonattainment waters. |

The Board also concludes that a TMDL and WLA are not prerequisites to
backsliding from wafér quality-based éfﬂuent limits for impairing pollutants. In addition to the
exceptibns in Section 3.03 (d)(4), Section 402 contains additional exc;,eptions to the prohibiﬁon
against backsliding from'water quality-based effluent limitations. Contrary to WaterKeepers’
position, EPA has congistently interpreted Section 402(0) to allow relaxation of effluent
limitations if either of the requirgments of Section 303(d)(4) or 402(6)(2) is met.'” Thgy contain

independent exceptions to the prohibition.

'3 Ibid.

1" Letter, dated June 19, 2000, from Alexis Strauss, Director, Water D1v1smn EPA Reglon 9, to Lawrence Kolb,
Acting Executive Officer, Regmnal ‘Water Board.

13 See, e. 8., the discussion in the Water Quality Guidance for the Great Lakes System. Supplementary Information
Document (SID) (EPA-820-B-95-001) (Mar. 1995), p. 43.
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(2) 12-Year Compliance Schedule

f

Contention: WaterKeepers contends that the 12-year compliance schedule for

'2,3,7,8-TCDD equivalents is illégal. WaterKeepers contends that the schedule Violétes the

Implémentation Policy and that it illegally ekfends a schedule in the refinery’s 1993 permit. |
Finding: The Implementation Policy does not apply to the 2,3,7,8-TCDD
equivalents limits. The 1995 Basin Plan authorizes é compliance schédule of up to ten years in
certain circﬁmstance_s. The Regional Water Board reinterpreted the naﬁative toﬁicity objective
in Order No. 00-056; therefore, a new compliance schedule is 'appropﬁate in the Golden Eagle
permit. .The Regional Water Board must amend the permit to change the.séhedule length from
twelve to ten years. | |
WaterKeepers contends that the interim limit is inconsistent with Policy
provisions on interim limits in a compliance schedule. These provisions do not épply, however.

The Regional Water Board imposed limits for 2,3,7,8-TCDD equivalents as an interpretation of a

 narrative toxicity objective in the 1995 Basin Plan. The Policy’s compliance schedule provisions

- apply to implementation of CTR criteria only.' As explained above, the CTR contains criteria

only for one dioxih congener, 2,3,7,8-TCDD. |

WaterKeepers also argues that the Regional Water Boafd first imposed a 2,3,7,8-
TCDD equivalents limit for the refinery in 1993 With a compliahce schedule of about two yeafs.
WaterKeepefs contends> that thg limit in the latest pemit is, therefore, not new and that a new
compliance schedulé is unauthorized.

_The,B_Qan_d_c_oncludes_thaLa_cOmp.lia.nce_s_chedule_is-authorized_under—the-Regionaln--~~~-~ ———

Water Board’s 1995 Basin Plan because the Regional Water Board reinterpreted its narrative

1”6 See Pdlicy, Sec. 2.1.
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toxicity objective in the latest permit. The 1995 Basin Plan allows compliance schedules of up
to ten years for new obj ectives or standards.!”’ This language can reasonably be construed to

authonze comphance schedules for new 1nterpretat10ns of ex1st1ng standards.””® When the

~ Regional Water Board issued the 1993 permit for the refinery, they adopted a2,3,7,8-TCDD

equivalents limit based on the now—rescmded Enclosed Bays and Estuanes Plan. In 1995 the

Regional Water Board clarified the basis of the effluent limitation in response to rescission of the

~ Enclosed Bays and Estuaries Plah. In 2000 the Regional Water Board newly interpreted the

narrative toxicity objective for 2,3,7,8-TCDD equivalents. Under the latest int_erpretétion, final

_. water quality-based effluent limitations will be based on 2 TMDL or, alternatively, on no net

loading.

This new interpretation was justiﬁed for several reasons. Suisun Bay was newly
listed as impaired for dioxin and furan compounds in 1998. Available information indicates that
these compounds are ubiquitous in the environment and that they result primarily from aerial |
emissions. Solving fhe problem will require a regional, multi-media approach that islwell suited
to the TMDL program. |

In eddition, tﬁe refinery does not appear to be a significant source of dioxihs and
furans. Rather, evidence in the record indicates that the dioxins and furans in the Waste E-001 |
are due primarily to stormwater runoff. Tosco has already instituted measures that have resulted
in an 85 percent reduction in the dioxins and fura_ns discharged from the Clean Canal. Further,

Tosco’s efforts to control sediment resuspension in the Clean Canal have reduced the overall

77 See 1995 Basin Plan, p. 4-14.
'8 See Whole Effluent T. oxicity (WET) Control Policy (EPA 833-B-94-002) (July 1994) at 12,
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other runoff sources are largely uncontrolled. The Regional_ Water Board estimates that the -
dioxins and furans discharged from Waste E-001 are about 0.1 of the conceﬂuation and .0.05 of
the mass loéding of these pollutants discharged in urban funoff.m
| An additional factor supponihg the reiriterpretaﬁoﬁ is ’Ehe statué. of EPA’s dioxi‘n.

reassessment. As stated previously, it is not yet complefce. Cbﬁéequ_ently, EPA has not ye__t
released its multi-media strategy to address dioxins and furans, nor has the .ag_eﬁcy reconsideréd
the criteria guidance for 2,3,7,8-TCDD. Given tlhis uncertainty, the Regionai Water Boérd acted
préperly in reintellpreting its narrati\}e,toxicify objective for dioxins and furans to mean final
water qUalify—based limits based on either the wasteload all"ocaf_ion_s in a TMDL or no net |
loading.

The compliance schedﬁie is twelve yearé long. The 1995 Basin Plans allows .
schedules of up to ten years from the effectivé date of new standards or objectives. On remand,
| the Regional Water Bbard must amend the compliance schedule provisions in the Golden Eégle
| permit to conform to the 1995 Basin Plan compliance schedule requirements.

3) Reasonable Potential for Remaining 12 Dioxin and Furan Congéners

Contention: WaterKeepers argues that the interini efﬂuént limitation is illegal
because it does not limit 12 of the-17 ‘diox.inlike congeners. WaterKeépers contends that_ Tosco
has detected many of these';:onipounds in its internal waste streams and thét their discharge
could cause or céntribute to a water quality standards violation. Thérefore, the interim.limit runs

afoul of the Clean Water Act requirement that permits include water quality-based effluent

. limitations for all pollutants for which there is reasonablepotential ... ...

1% Reporter’s Transcript for Sept. 8, 2000 hearing, p. 41.
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Finding: The Regional Water Board_ complied \-Niththe Clean Water Act because
it did include water quality-based _efﬂueht limitations for all 17 dioxin and furan congerrers in the
. permit ﬁndings. These limits will be based ona TMDL or on no net loading. The-interim o
effluent limit was not water quality-based, but rather perforrnance-oased; The Regional Water
Board acted appropriately in calculattrlg a'performance-based interim Limit Based on the
congeners that were detected in effluent samples from August 1996 through January 2000 The
remaining 12 congeners were not detected durmg this time period. The Board concurs with the
Regional Water Board that meaningful performance—based limits cannot be calculated from. data
that is al_l below detection levels. | '

Further, the evrdence in the record supports the Regional Water Board’s finding
that the five congeners for which data is available serve as “1ndlcator parameters” for the
remaining twelve. It is unhkely that the dlscharger car1 mcrease the discharge of the 12
compounds beyond- current performance without Violatiﬁg the interim limit on the five
- compounds. Finally,.the. Golden Eagle permit requires ttlat thediScharger monitor t.'or. all
~ seventeen congeners.”® If any of the 12 cougeners are detected, the permit also requires that the
- discharger accelerate the monitoring and investigate to deterrnine whether there has been a
decline in perform'ance.

4@ Environmental Justice

- Contention: WaterKeepers maintains that Order No. 00-056 will exacerbate the

environmental injustice of the discharge of dioxirrs .and furans to San Francisco Bay by allowing

the dischar

&

"% See Order No. 00-01 1, Self-Monitoring Program Part B, Section III.C, as amended.
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. Finding: This contention is premised on the assufnption that the interim.dio‘xin
and furan hrmt Will allow an increase in the discharge of diéxi-ns a;nd furans. This assurhpﬁon is
incorrect. The inteﬁﬁ limit is based on current performance. it.does not aliow the discﬁafger to
discharge significantly more dioxins and furans than currently permitted. Furthe.r,,. current
performance represents an 85 perceﬁt reduction in the discha_rge of dioxins and furans since ﬁe
prior permit was .iss;ued. |

3. 'Dele.tion of Effluent Limitation C'refiit for Reclaimed Water |

Contention: The _Régional Watc;r Board decided not to include in the G‘o_ld_én
‘Eé.gle permit an effluent limitation credit for reclaimed water use that Was in the prior permit.
Instead,'the ﬁew permit includes a finding that the discharger had not uééd réclaimed Water over
the lést 5 years for any réﬁnery processes, and that if the discharger decides to use this source in
the future the permit may be amended.”® The District contends that this action was improper
because it discourages thé use of recycled water. The District alsé cites the aifﬁculty in
reopening the reﬁnery’é_ permit.

| Finding: In the late 80’s the refinery first used reclaimed watef supplied by the .
District and the Contra Costa Water District for cooling tower make-up water. The r'eﬁnery did
not use reclaimed water during the five-year permit cycle prior to adoption of Order No. 00-011.
When the refinery’s pérmit was up for renéwal, the Regional Water Board asked Tosco whether

the company had any plans to use this water source. Tosco indicated that it did not. Under these

"®! Finding 54 of the permit states; o ' —

- I'ne Previous Order allows for the use of an unspecified amount of reclaimed water provided by [the District]
and the Contra Costa Water District (CCWD) for cooling tower make-up water. Over the last five years, the
Discharger has not used reclaimed water as influent supply for any refinery processes. In addition, the Board has
rescinded the permit for CCWD’s reclaimed water project. As a result, this Order discontinues the provision for
allowing effluent limitation credit for reclaimed water use. Should the water reclamation project be revived and if
the Discharger has a plan to use reclaimed water, this Order may be amended.”
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circumstances, the Regi_onal Water Board decided to delete the credit. The reﬁnery now has a
new owner, and its plans regarding reclaimed water use are unknown. | |
| ~ This Board, as well as the Regional Water BOard' certainiy recoghiz’es and

concurs in the strong legislative mandate to. encourage water reclamatlon and recycling in order
to conserve our ex1st1ng water resources.'™ The Board is remandmg the Golden Eagle permit to
the Reglonal Water Board for recon31derat10n and revision. At that time, the Reglonal Water
_Board can explore with the new owner whether {Jltramar mtends to use reclaimed water in its
'reﬁnery processes

- The D1str1ct has pornted out that the combined mass emlssmns of i 1mpan‘1ng
pollutants dlscharged to Suisun Bay can be reduced by the reﬁnery s use of reclaimed water
The Board encourages the Regional Water Board to consider whether an effluent limitation
~ credit could be authorized as part of a mass offset program.

| 1. Admlnlstratlve Record

The State Water Board record mcludes the. Reglonal Water Board record as well
as evidence introduced before the Board.  In addition, the Board considered priority pollutant
data for Suisun and San Pablo Bays in the 1996, 1997 and. 1998 Annual 'Reports of the San
| Francisco Estuary Regional Monitoring Program for Trace Substances (Regi‘onal Monitoring
Program). These reports are published by the San Francisco Estuary Institute. The Board also

rev1ewed sahmty data for the bays in Regional Momtonng Program Annual Reports from 1994

through 1998. In addition, the Board obtained Department of Water Resources water year

classification information from the Department’s Web site.'® e

%2 See, e.g., Wat Code Secs. 13500 et seq., 13550 et seq; State Water Board Res. 77-1.
'8 See fn. 146, supra.
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| WaterKeepers has requested that the BOIEIIId strike Section Vof Ultrainar’s
November 3, 2000 Closing Brief. The Board denies this reQuest. Conﬁa Costa Council »
submitted addiﬁonal materials in its_Decembér 15 closing brief that .'eXce_ed‘ed the five-page |
limits. These documents, as well as additional materials submitted by BADA on December 18,
2000, after the deadline for submission of closing statements will not be included in the record.
IV. CONCLUSIONS

Based on the above discussion, the Board concludes that:

1. The Regioﬁai Water Board was not legally required to factor in dilution in

-analyzing reasonable potential for impairing pollutants regulated under Order Nos. 00-011 and

00-015..

2. A Section 3;Of;(d) listing alone is not a sufﬁcientl basis on which to conclude
that a water bod& lacks assimilative capacity for an impairing pollutant:

| 3. The alternative ﬁ_nal limits findings in Order Nos. .QO-Oil and 00-015 are

inappropriate. When a'complialnce schedule is authorized for an impairiﬁg pollutant énd the
compliance schedule exceeds the permit term, the permit findings need only state that the final
water ciuality—bas_ed effluent limitation for the pollutant will be based on a WLA in the relevant
TMDL.

4. Interim, performance-based mass effluent limitafions ih a compliance schedule
are authorized under the Clean Water Act and state law. |

5. The interim, performance-based mass limits in Order Nos. 00-011 and 00-015

~ have no impact on growth and development. S

6. The Regional Water Board used inappropriate methods to calculate the

interim, performance-based mass limits in Order Nos. 00-011 and 00-015.
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7. For non-impairing polll}taﬁts, it is inappropriate for the Régional Water Board
to find reasonable i)otential for pollutants that have not been detected in the éfﬂuent and for
which there is ﬁo additional information indicating tﬁat the ppllutants are present in the effluent.

8." The Regional Water Board lacked sufﬁcient data oﬁ which to determine
reésonéble potential and to develop effluent limitatiqns for MTBE in the reﬁhery permits.

9. The Regional Watér Board cannot require in a permit that a discharger
" implement a pollution prevention plan. |
- 10. It is inappropriate to require a pollution prevention plan for pollutants for
which théré is 1o reasonable potential.

11. .The Regional‘Water Board acted appropriately in déferring a determination
on the applicability of freshwater objectives for Suisun Bay until mdre inqnitoring data is
available. |

12. The iﬁterim effluent limit for dioxins and furans in Order No. 00-056 does
not violate the Clean Water.Act’s antibacksliding prohibition.

13. The Regional Water Board could legally include a schedule in the Golden
Eégle permit to comply with water quality standards for toxicity.

14. The Regional Watér Béard acted properly in ‘réinterpreting its nérrati\}e :
toxicity qu ective for dioxins and furans in Ordér No. 00-056.

15. The 1_995.Basin Plan allows compliance sg:hedules of up to ten yéar-s in

‘ length. The Golden Eagle permit must be amended to shorten the compliance schedule for

dioxins and faranstotenyears . a .
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16. The interim effluent limitation for dioxins and fufans in the Golden Eagle |
~ permit is pefformance—based and can legally limit only five of the séventeen didxinlik‘el
c;)ngeners. | | | |

17. The Golden Eaéle permit findings on final and alternafive final effluent
limitations fo; dioxin and furan compounds comply with Clean Water Act requirements that the
. permit contain water quality-based effluent limitatioﬁs When necessary to impleniént water
quality stahdafds. |

| | 18. The interim effluent limitation in the  Golden Eagl¢ permit for dioxins and

furans does not allow an increasé'in the diécharge of these iﬁollutants, and, therefore, does riot
cause environmental injustibe. |

//a

1

1
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V. ORDER

IT IS HEREBY ORDERED that, for the reasons dlscussed above, Order
No. 00-015 and, if requested by Ultramar Order No. 00- 011 as amended by Order No. 00-056,
~are remanded to the Reg1onal Water Board for recon51derat10n and revision of those portrons of
the permit that address conclusmn numbers 2, 3,6, 7, 9 and 10, con51stent with this order.

- Itis further ordered that the compliance schedule for dioxin & furan compounds
in Order No 00 011 as amended by Order No. 00-056, shall be revrsed consistent w1th o

conclusmn number 15 of thls order

CERTIFICATION

. The under31gned Admlmstratlve Assistant to the Board, does hereby certlfy that the foregoing is-

a full, true, and correct copy of a resolution duly and regularly adopted at a meeting of the State
Water Resources Control Board held on March 7, 2001.

AYE: " Arthur G. Baggett, Jr..
~ John W. Brown
Peter S. Silva
NO: None
ABSENT:  None

ABSTAIN: Richard Katz

- Administrative Assistant to the Board
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